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OIIIHOYHI IOHATTA Y IPOKYPOPCHKIN ABLIBHOCTI:
ITPABOBA ITPUPOJIA, PUBUKU TA HAIIPAMU YHIPIKALII

EVALUATION CONCEPTS IN PROSECUTORIAL ACTIVITIES:
LEGAL NATURE, RISKS AND DIRECTIONS OF UNIFYMENT

Abstract. This paper examines the role of evaluative concepts in prosecutorial
activity within the Ukrainian criminal justice system, focusing on their legal nature,
functional necessity, and inherent risks. Concepts such as “reasonable suspicion,”
“sufficient grounds,” “necessity,” and “proportionality” form the backbone of
prosecutorial decision-making and determine the extent of state interference with
individual rights. While these notions ensure flexibility and adaptability of criminal
procedure, the absence of unified criteria for their interpretation generates legal
uncertainty, uneven law enforcement, and risks of subjectivism or political influence.
The paper analyzes statutory regulation, internal prosecutorial acts, and practical
challenges arising from divergent interpretations by prosecutors and courts. It
argues that evaluative concepts possess a dualistic nature, combining indispensable
discretion with potential arbitrariness. To mitigate these risks, the author proposes
institutional mechanisms for standardization, including systematic integration of
Supreme Court and ECtHR case law into prosecutorial guidelines and training.

Kuro4oBi ci1oBa: o1iHOYHI MOHATTS, MPOKYPOPCHKA NIsUIbHICTh, OOIPYHTOBaHA
11]103pa, JOCTATHI IiJICTaBH, ITPaBOBA BUBHAUCHICTb.

Key words: evaluative concepts, prosecutorial activity, reasonable suspicion,
sufficient grounds, legal certainty.

AKTyallbHICTh JOCTIPKEHHS 3yMOBIICHA KJIIOYOBOIO POJUTIO OI[IHOYHUX TMOHSTH
y TPOKYpOPCBHKIM  AISUTBHOCTI, OCKUIBKM camMe€ dYepe3 HHUX peai3yeThCs
MPOKYPOPCHKUIN PO3CY] PH yXBaJ'IeHHl npoliecyalbHUX PIllIeHb, AKi 0€3MocepeIHBO
BIUTMBAIOTh HAa OOCIT 1 IHTCHCHBHICTh BTpPYYaHHS JCp)KaBH y TpaBa 1 CcBOOOAM
moauHu. B yMOBax BiJICyTHOCTI YiTKO BU3HAUEHUX KPUTEPIiB iX 3aCTOCYyBaHHS TaKi
MOHATTS  CTAlOTh  JDKEPEJIOM  MPAaBOBOi  HEBU3HAYEHOCTI, HEPIBHOMIPHOCTI
IIPaBO3aCTOCYBAHHS Ta TMOTCHIIIMHUX 3JIOBKHWBaHb, IO OCOOJMBO 3aroCTPIOETHCS B
yMOBaX BHCOKOTO CYCHUIBHOTO 3alUTy Ha e(QEKTHBHICTh KPUMIHAJIHHOTO
nepeciiAyBaHHs Ta MiABUIIEHOT YyTIUBOCTI 0 MOJITUYHUX YNHHUKIB.

AxmyanvHi npodiemu npasoeoi HayKu ma npasooxopoHHOI OiNbHOCIIE 22 epyons 2025 p.



[TpoGnematuka OIIIHOYHUX TMOHATH Y KPUMIHAIBHOMY TMIPOIIECI 3arajoMm
oTpuMaja BIIOOpaXEHHS Yy MpalsgX BITUYM3HAHUX 1 3apyOiKHUX HAYKOBIIIB, SKi
JIOCIIKYBJIM THUTaHHS CYJOBOrO Ta MPOKYPOPCHKOTO pPO3CYydy, CTaHIapTiB
JIOKa3yBaHHsI, MPHUHIIMITB MPOIMOPIIKHOCTI ¥ HeoOximHocTi. BogHouac OiIbIIICT
HAYKOBUX JOCIHIJIKEHb 30CEPEIKYIOTHCA TEPEeBaXHO Ha CYJOBIM MpakTUIll ado
TEOPETUYHHUX aCTeKTaX TUCKpELii, TOMl K crenudika HalOBHEHHS Ta 3aCTOCYBaHHS
OLIIHOYHUX TMOHATh CaM€ y MPOKYPOPCHKIN IISIBHOCTI, 3 YpaXyBaHHSIM BHYTPIIIHIX
IHCTUTYIIHUX MEXaHI3MIB 1 BIUIUBY YMPABIIHCHKUX YHHHHUKIB, 3aJHIIAE€THCS
¢dbparMeHTapHO BUCBITJIICHOIO Ta MOTPEOy€E CHCTEMHOTO OCMHUCIICHHS.

MeTor0 JocTiKeHHsI € 3’CyBaHHS MPABOBOI MPUPOAM OI[IHOYHUX TOHATH Y
MPOKYPOPCHKIA JISTILHOCTI, BUSBJICHHS PU3UKIB iX Cy0 €KTUBHOTO ab0 MOJIITUYHO
BMOTHBOBAHOTO 3aCTOCYBaHHS, a TaKOX OOIPYHTYyBaHHS MOXJIMBHX HAMpsSMIB
yHiiKalii Ta cTaHgapTU3aIll MiIXOJIB 0 iX TIYMauy€HHs 3 METOIO IMiJIBUIICHHS
MPaBOBOI BU3HAYEHOCTI, €JHOCTI MPAKTUKHU Ta TapaHTiil 3aXWUCTy MpaB JIOAUHU Y
KPUMIHAJIbBHOMY TPOBAJ[KEHHI.

CydacHuil KpUMiHaJIbHUN TPOIEC HEMOXKIIMBUN 0€3 3aCTOCYBAaHHS OLIIHOYHUX
MOHATh — “O0IpYHTOBaHa Mmijo3pa”, “IOCTaTHI MiJicTaBu’, “ICTOTHE MOPYIICHHS,
“He0OX1THICTE”, “IPOIMOPIIHHICTE” TOoIo. BoHU JIe’)KaTh B OCHOBI MPOKYPOPCHKOTO
CYJKEHHS Ta BU3HAYAIOTh CTYIIiHb i MEXi BTpydYaHHs JEpKaBU y IIpaBa JIOAUHH. 1X
BUKOPUCTAaHHS BUMara€e BUCOKOT0 MpodecioHaai3My, a BIZICYTHICTh YITKUX KPUTEPIiB
HEpIAKO NPHU3BOAUTH JO MPAaBOBOI  HEBU3HAYEHOCTI, CyO €KTHBI3MY Ta
HEPIBHOMIPHOCTI NMPAaBO3aCTOCYBaHHS.

ba3oBi noBHOBa)keHHs MPOKypopa MicTAThes y crartax 36—37 KIIK Ykpaiuu,
K1 AENEryloTh HOMY IIMPOKHH CIIEKTP MPOLECyaTbHUX PIIIeHb, IO MPIMO 3aJeKaTh
B1JI BHYTpIIIHBOI OLIHKHK J0Ka3iB. 3akoH Ykpainu “IIpo mpokypaTypy” HONMOBHIOE
IpolecyalbHy pOJib MPOKYpOpa 3aBJaHHSIM TapaHTyBaHHsS JOTPUMAHHS 3aKOHHOCTI
MiJ 4Yac JOCYJIOBOTO pO3CIIIyBaHHA — TOOTO 3a/a€ WIHHICHUA OpIEHTHD I
HAIlOBHEHHSI OL[IHOYHUX MOHSTh.

BaxxiuBe 3HaueHHS MarOThb BHYTPIIIHI JIOKYMEHTH CUCTEMHM MpPOKYpaTypH,
3okpema Hakazn Odicy 'enepanbHoro npokypopa. Bonu crnipsmoBani Ha yHi(ikaIio
MIIXO/IB, AETATI3YIOTh MOPSIOK OI[IHKU J0Ka31B, MOTHBYBAHHS pillleHb, BU3HAYEHHS
JIOCTaTHOCTI MIiJICTaB JJIsi TpollecyadbHUX KpokiB. [IpoTe cTanmapTé BHYTPIIIHIX
aKTiB MOXKYTh CTBOPIOBATH pU3UK (popmaizaiii Ta “gexiicTu3amii” JisuTbHOCTI.

Kareropis «oOrpyHTOBaHa Ii/I03pa» BHU3HAYaE MOXJIMBICTh IOYATKY
IHTEHCUBHOI'O JIepKaBHOTO BTpy4YaHHs. BoHa BHMarae HasgBHOCTI NEPEBIPEHHUX
(aKTUYHHUX JAHMX, SIKI 00 €KTHMBHO BKAa3yIOTh Ha MOXIJIMBY HMPHUUYETHICTb OCOOHU /10
3nmounHy. lle — He mpumynieHHs 1 He 4YyTKH, a CYKYIHICTh JOKa3iB, 110 MAaloTh
BHYTPIIIHIO JIOT1YHY y3TOJIKEHICTh Ta JOCTOBIPHICTb.

«JlocTaTHICTh MmiaCTaB» JJIs MOBIIOMIJIEHHS PO Mi03py MOTpeOye 1€ BULIOTO
PIBHSI BCTAHOBJIEHOCTI: CYKYMHICTh JOKa3iB MOBMHHA B3a€MHO MiATBEPIKYyBaTUCA U
dbopMyBaTH CTiiKe TIEPEKOHAHHS Y BUCOKIM MMOBIPHOCTI TOTO, IO 3JI0YMH BUMHIIIA
came 111 oco0a.

OmiHoyHI KaTeropii Ha PI3HUX eTamax MPOBAKEHHS YTBOPIOIOTH JUHAMIUHY
CUCTEMY: TIOTIEPEIHE CYKEHHSI cTae (yHIAMEHTOM JUI HACTYMHUX PIIICHb.

AxmyanvHi npodiemu npasoeoi HayKu ma npasooxopoHHOI OiNbHOCIIE 22 epyons 2025 p.
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Y Toil xe yac, BIACYTHICTh €IUHUX KPUTEPIiB HAIOBHEHHS OLIIHOYHHUX MOHSATH
PU3BOIUTH 10 «PO3PHUBIBY Y MPAKTHUIIL

—  pI3HI TPOKYpOpH TO-PI3HOMY BH3HAYAIOTh OOIPYHTOBAHICTH 1
JIOCTATHICTh OKAa31B;

—  MOiAXOJW MPOKYpaTypH Ta Cyay 1HKOIU MPUHIIMIIOBO BIAPI3HAIOTHCS,

—  pilIeHHS TPOKypopa  HEPIIKO  BU3HAYAIOTHCA  KOPIOPATUBHOIO
KYJBTYPOIO MiAPO3/i1y, PIBHEM 3aBaHTaKEHOCTi, OCOOMCTUM JOCBIJIOM a00 HaBiTh
MICUXOJIOTITYHUM CTaHOM.

Tak BuHHKae (heHOMEH MPABOBOI HEPIBHOCTI: 1MEHTHUYHI (PaKTH OTPUMYIOTH
PI3HI IOPUAMYHI HACIIIKU 3aJI€KHO BiJ] TOTO, XTO OIIIHIOE JTOKA3H.

Kpim Toro, cucrema mnpokyparypu B YKpaiHi 3aJUIIAE€THCS BPa3iuBOIO [0
MOJITUYHOTO BIUIUBY. Lle mposiBisieThCs SIK y MPAMOMY THCKY, Tak 1y OpMyBaHHI
«3arajJlIbHOr0  KJIIMaTry» OYIKYBaHOI PE3yJbTAaTHUBHOCTI. Y TMEpIOAM AKTHUBHUX
KaMIIaHI# MOKE 3aHM)KYBATHUCS IJIAHKA «OOIPYHTOBAHOCT», @ B YMOBAX MOJIITUYHOL
TypOyJIEHTHOCTI — IITYYHO MiABUIILYBATHUCS.

HasiBHICTH MOJITUYHO MOTHBOBAHMX PIIICHb IOJ0 OILIHKA «JOCTaTHIX
IJICTaB» PYHHYE JOBIpY 10 IPOKYPOPCHKOI MiSIIBHOCTI, CTBOPIOE HEPIBHICTDH 1
HEBUITIO€ IPUHIUI BEPXOBEHCTBA MpaBa.

OTxe, OLIIHOYHI MMOHATTS MAIOTh TyaJlICTUYHY IPAaBOBY MPUPOIY:

l. BoHu € HEOOX1AHUM €JIEeMEHTOM THYYKOCTI KPUMIHAJIBHOTO TMPOIIECY —
J03BOJISIFOTH AJaNTyBaTH 3aCTOCYBaHHS 3aKOHY 10 KOHKPETHUX OOCTaBHH.
2. BogHouac BOHM  HeCcyTh  pU3MK  CyO’€KTHBI3MY, CBaBULIS 1

Herepen0auyyBaHOCTI, SKIIO HE CYIPOBOJKYIOTHCS MPO30POI0 MOTHBAIEID Ta
€IMHUMH OPIEHTUPAMH.

['00BHMI BUKIMK HE B TOMY, IIO0 YCYHYTH I TOHSTTS, a B TOMY, I00
CTBOPUTH CHCTEMY iX KOHTPOJIHOBAHOTO, CTAHJAPTHU30BAHOTO Ta MepeadadyBaHOTO
3aCTOCYBaHHSI.

ABTOp mpomoHye cTBOpUTH B CcTpykTypi Odicy ['enepanbHOro mpokypopa
MOCTIMHUYN MIAPO3/ILI 13 MOHITOPUHTY CYJIOBOI MPAKTHUKH, SIKUM OU:

v CUCTEMATUYHO aHamizyBaB pimeHHs BepxoBunoro Cyay ta €CILI mono
TIYMa4€HHS OIIHOYHHX MOHSTH;

v OTIEpAaTUBHO TPAHC(POPMYBAB I1i BACHOBKH y METOJUYHI pEKOMEH1allii;

v\ 3a0e3nedyBaB PeryspHi HaBYAIbLHI MOIYJIi JUIsS IIPOKYPOPIB;

v dbopMyBaB CriIbHI CTAHIAPTH MOTHUBAIIiT PIIIICHb;

COpUsAB TOMY, MO0 CyJOBa MpakTHKa TiepecTana CIpUAMaTHCS SK
MOKapaHHs, a CTajga OCHOBHUM JIKEpeJIoM MpodeciiiHOT HaBUYaIbHOCTI.

Peanizaiiisi Takoro MexaHizMmy J03BOJIUTh 3MEHILUTH MPABOBY HEBU3HAYEHICTD,
I1JIBUIUTH €IHICTh MPAKTUKU Ta 3MILHUTH JOBIPY CYCIUIbCTBA A0 MPOKYpaATypH.

TakuM 4yWHOM, MiABEAEMO MiJICYMOK Ta 3a3HAYMMO, 1110 OLIHOYHI MOHSTTSI —
1€ KJIIFOYOBUH 1THCTPYMEHT MPOKYPOPCHKOI MISUIBHOCTI, IO 3a0e3nedye OanaHc Mix
THYYKICTIO TIPaBO3aCTOCYBAaHHS Ta 3aXHUCTOM TpaB JroauHu. OgHAK BIJICYTHICTH
HAJICKHUX KPUTEPIiB Ta IHCTUTYLIHNHUX MEXaHI3MIB IX TIyMau€HHsI CTBOPIOE PU3UKU
Cy0’€KTHBI3MY 1 MOMITUYHOI BUOIPKOBOCTI.

CranpapTu3zailis, MOpPO30PICTh MOTHBYBAHHS pIllieHb, I1HTETpallis CyA0BOI

AxmyanvHi npodiemu npasoeoi HayKu ma npasooxopoHHOI OiNbHOCIIE 22 epyons 2025 p.
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MPaKTUKN B CHUCTEMYy BHYTPIIIHBOTO HABUAHHS Ta CTBOPEHHS CIIEIIalli30BAHOTO
AQHAJIITUYHOTO MIAPO3AUTY — KPUTHUYHO BAXJIMBI KPOKU JJia  (GOpMyBaHHS
MOCJIIOBHOI, Mepe10auyBaHOil Ta MPABOBOI A1SILHOCTI IPOKYPATYPH.

Bouaokan 1.B., 0.70.1., 0oyenm, npoghecop kagheopu yusinernozo npasa,
3anopi3bKUii HAIlIOHATBHUIN YHIBEPCUTET
M. 3anopixoks, Ykpaina
ORCID: 0000-0003-1868-7552
innabolokani@gmail.com

AJIBOKATCBKUM 3AIIUT SIK IH®OPMAIIMHUMN PECYPC

LAWYER'S REQUEST AS AN INFORMATION RESOURCE

Abstract. The publication clarifies the meaning of the concept of «information
resourcey. The transformation in the normative definitions of this concept from «a set
of documents in information systems (libraries, archives, data banks, etc.)» to the
universal one is noted — «systematized information or knowledge that has value in a
certain subject area and can be used by a person in his activities to achieve a certain
goal». As a shortcoming of modern normative regulation, the definition of this
concept is indicated only at the level of a subordinate normative act. Substantiating
the belonging of a lawyer’s request to information resources, the author proceeds
from clarifying the content of two key concepts in the combination «information
resourcey — «informationy and «resourcey», and also explores the concepts of
«information» and «awareness». Based on the normative definition of a lawyer’s
request, provisions on the features of addressing this request, interpretations of the
concepts of «informationy, «resourcey, «information resourcey, the author concludes
that a lawyer’s request is one of the types of information resources. Exercising the
right to a lawyer’s request allows a lawyer to become informed, that is, to receive the
information he needs to protect or represent the interests of the client, information
that will help him to protect the rights of the client as much as possible or to most
effectively represent his interests, to provide other types of legal assistance. The
information received by the lawyer upon a lawyer's request has a certain value in a
specific subject area (in the area related to the client's request) and can be used by
the lawyer in his professional activities to achieve a certain goal (protection of the
client's interests, effective representation of his interests, etc.). That is, a lawyer's
request is a certain resource (opportunity) that can, and sometimes must, be used in
case of need to obtain the necessary information, evidence, confirmation of facts, etc.

KurouoBi caoBa: iHdopmais, pecypce, iHhopMaiiHui pecypc, aBOKaTCbKU
3aruT.

Keywords: information, resource, information resource, lawyer's request.
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YUMaJIo Mmy0JIiKalliif, B OCHOBHOMY — CAMUX aJIBOKaTiB. AJie MONpH 1ie, GakT TOro, o
aJIBOKATH Yac BIJl Yacy MPUTATAIOTHCS 10 JUCHMILUTIHAPHOI BIAMOBIAAIBHOCTI yepes
NOPYIICHHS TUX YM 1HIIUX BUMOT, 1110 MOB’s3aH1 3 aJIBOKATCHKUM 3allUTOM, CBIIYUTH
PO JIOIIJIBHICTh TOJAJIBIIIONO0 BHUCBITJIICHHS I1boro mnuTaHHA. [lyOmikariii, ski 6
BUCBITJIIOBAJIM aJBOKATCHKUM 3amuT MiJ] KyTOM MOro MpOsiBY SIK CHEHU(PIYHOrO
iH(popMariitHoro pecypcy, MU HE B3HAMIUIM, 110, HA HAIl TIOTJISA, aKTyalli3ye
TOIJIBHICTH BIAMOBIIHUX JTOCIIKEHbD.

Hapasi HopmaTUBHMX BU3HAYE€HBb MOHATTS «1H(GOPMAIIHHUN pecypc» Ha PiBHI
3aKOHIB HE 3akpiluieHo. PaHimie 4YWHHI 3aKOHM Ta TMII3aKOHHI aKTH BHU3HAYAIN
iHbOpMaLIHHUN pecypec SK «CYKYIHICTh JTOKyMEHTIB B 1H(OpMaIIHHUX CHUCTEMax
(616moTekax, apxiBax, OaHkax AaHuX Toio)» [1; 2]. €quHe HOpMaTUBHE BU3HAYCHHS
Y YMHHUX HOPMAaTHBHO-NPABOBHUX AKTaX 3aKPIIUIEHO B MIJ3aKOHHOMY iX pPI3HOBUI,
AK€, HATOMICTh, € JOBOJI BJaJdMM Ta Ma€ yHIBepcaldbHUM xapakrtep. Tak, y
Posnopsmxenni Kabinery MinictpiB Ykpainu «IIpo cxBanenns Ctpaterii po3BUTKY
1H(MOpMAIIHHOTO CYyCHIBCTBA B YKpaiH» 1HQOpMAIIHHUNA pecypc BU3HAYAETHCS SIK
«cuctemMaTu3oBaHa iH¢opMailisi ab0 3HaHHA, [0 MAalTh IIHHICTh Yy TIEBHIN
MpEeAMETHIN 00J1acTi 1 MOKYTh OyTH BUKOPHUCTaHI1 JIFOJIMHOIO B CBOTH MisUIBHOCTI JJIS
JIOCATHEHHSA MEBHOI MeTu» [3].

Ane mepen TUM, SIK OOTPYHTOBYBATH HAJICKHICTh aJIBOKATCHKOTO 3alUTy [0
iHOpMAIIHHUX pPECypciB Ta PO3KPUTH HOTO OCOOJIMBOCTI SIK PI3HOBUAY TaKHX
pecypciB, 3a3HauMMO, IO aHali3 PI3HUX HOPMATUBHO-NPABOBUX aKTIB (SK
3aKOHOJIABUMX, TaK 1 IMiJ3aKOHHUX, SK YHHHHUX, TaK 1 TaKWX, 10 BTPATHJIH CBOIO
YUHHICTH) CBIAYMUTH, 10 Hapa3l HOPMATHMBHE TIYMAau€HHA <«1H(pOpMaIiHUX
pecypciB» TsKie 10 chepu came eIEeKTPOHHUX PECYPCIB, ake «iHGOpMATHU3AIIIEI» Y
CydyaCHMX 3aKOHOJABYMX aKTaX BHU3HAETHCS «CYKYIHICTh B3a€MOIOB’SI3aHUX
OpraHi3allifHUX, TMPaBOBUX, TMOJITUYHUX, COLIAIBHO-EKOHOMIYHUX, HAYyKOBO-
TEXHIYHUX, TEXHOJOTIYHUX Ta BUPOOHUYHUX MPOIIECIB, CIPSIMOBAHMX HA CTBOPEHHS
YMOB JIJIs1 3a0€3MEUEeHHS] PO3BUTKY 1H(POPMAIIMHOTO CYCIUIBCTBA Ta BIPOBAIKECHHS
1H(MOpMAIIHHO-KOMYHIKAIIHHUX 1 IUPPOBUX TeXHOIOriH» [4]. Mu X y cBoemy
aHaii31 OyZeMO BUXOJIUTHU 3 IBOX KIFOUOBUX MOHSTH Y CIONYy4YEHH] «1H(DOpMaIiiHui
pecype» — «iHpopmarttii» Ta «pecypey», siki y HOpMaTUBHUX aKTaxX Ta y TIIyMadyHUX
CJIOBHHMKAX BU3HAYAIOTHCS, SIK:

— 1iH(opMarlis — Oyab-gKi BIIOMOCTI Ta/abo JaHi, sIKi MOXYTb OyTH 30epekeHi
Ha MaTeplaJibHUX HOCIAX abo BigoOpakeHI B €JIEKTPOHHOMY BHIJSAl [5];
MOB1IOMJICHHSI TIPO AKIACH MO/II{; BIIOMOCTI PO HABKOJIUILIHIM CBIT, MIPOIIECH, 11O B
HbOMY BIJOYBalOTbCA — NPO TMOJAll, CHUTYyalli, YUIOCh MIsUIbHICTH [6, c. 270];
MOBIJIOMJICHHSI TIPO 110-HEOYAb, JOBEJACHHS /0 BiJOMa; BIJIOMOCTI MPO SIKi-HEOYb
MOJIii, YHIOCh ISUIBHICTH TOIIO; MOBIJIOMJICHHS PO IIOCh; BIJIOMOCTI B OyAb-AKiN
dbopmi Ta BUTIIAI, HA OyIb-SIKUX HOCISIX (Y TOMY YHCIII JIMCTYBaHHS, KHUTY, TOMITKH,
umoctpaitii, ¢otorpadii, rojJorpaMu, KiHO-, BiJIe0-, MIKpO(iIbMHU, 3BYKOB1 3aIlKCH,
0a3u JaHuX KOMIT'IOTEPHHX CHCTeM ab0 TOBHE YHM YacTKOBE BIATBOPEHHS iX
€JIEMEHTIB), TOACHEHHA o0ci0 Ta Oyap-fKi 1HIII MYOJIIYHO OrOJIOLIEHI YU
JOKyMeHToBaHi BigomocTi [7, c. 261]. «IHdopmamiiiauit» TIyMauuThes SIK
JOB1IKOBHIA; TOM, 110 cTOCY€eThes 1HMopmMaii [8, ¢. 596]; sikuit MICTUTH 1H(POPMAITiIO;
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KU OMpanboBye Ta BUJAE 1HPOPMAIIIO; CTOCYEThCA 70 1H(OpMalii SK CyKyMHOCTI
BiJIoMOCTel a00 CUTHAIIB, III0 MICTATHCS Je-HEOYTh a00 110 MepeIaroThCs Bl OJTHOTO
00’exTa 110 1HIoro [7, ¢. 2617;

— pecypc — MarepialibHi 3acO0M I[IHHOCTI, 3aracH, KOIITH, K1 B pa3i MOTpeoun
MO’KHA BUKOPUCTOBYBaTH [8, c. 1159]; 3amacu yoro-uedy b, siki MO’KHA BUKOPHUCTATH
B pa3l moTpebu; 3acid, MOXJIHMBICTh, SKHMH MOXKHA CKOPHUCTAaTHCh B pasi
HeoOx1aHocCTi [6, ¢. 596; 7, c. 525].

Takox ciij 3BepHYTH yBary W Ha Take IMOHATTA, 5K «iH(OPMOBAHICThY, SIKE
TIYMa4UThCs K BOJOMIHHS 1H(pOopMaIii€to, 1o0pa 00613HaHICTh PO MO-HEOYb [7, C.
261].

[IuTaHHSIM aABOKATCHKOTO 3alUTy MpHUCBAYeHa CT. 24 3akoHy Ykpainu «lIpo
aJIBOKaTypy Ta aJBOKATChKY MIISUTBHICTB». AJBOKATCHKUM 3alUTOM € «IHCbMOBE
3BEpHEHHS aJBOKaTa /O OpraHy Jep>KaBHOI BJaaW, OpraHy MiCIIEBOTO
CaMOBPSAYBaHHS, iX MOCAaJOBUX Ta CIIyXOOBHX 0cCi0, MIANPUEMCTB, YCTAHOB 1
oprasizaiiii He3ajaekHO Bl (GOpPMH BJIACHOCTI Ta MiANOPSIAKYBAaHHS, TPOMAJCHKUX
00’ eaHaHb TPO HajaHHs 1H(OpMaIi, KoM JOKyMEHTIB, HEOOXITHUX aJBOKATy JJIs
HaJIaHHS TPaBHUYOI TONMOMOTH KIieHTy» [9]. OTxe, caMm 3anmuT — 1€ NeBHA aKTUBHA
sl aJIBOKaTa, MOYKJIMBICTh 3/IIMCHEHHS SIKOi, 3 OJTHOT0 OOKY, € Horo nmpaBom (y m. 1 4.
1 cr. 20 3akony Ykpainu «IIpo anBokaTypy Ta aJIBOKaTCbKY AiSUIBHICTBY 3aKPIIICHO,
10 aJIBOKAT Ma€ MpaBoO 3BEPTATHUCS 3 aJIBOKATCHKUMHU 3alIUTaMH, Y TOMY YHCI1 100
OTpPUMaHHS KOIIA JOKYMEHTIB, O OpraHiB JAEp>KaBHOI BJIaJW, OPraHiB MICIEBOIO
CaMOBpSIyBaHHS, iX TOCAJOBUX 1 CIy)XO00BUX 0CIO, MIANPUEMCTB, YCTAaHOB,
oprasizaiiiii, rpoMaJCbKUX 00’ €/IHaHb, @ TAKOXK 10 (PI3UUHUX OCI0 (32 3ro0K0 TaKUX
¢i3uunux ocid [9]), ane, 3 1HmIOrO OOKY, HECKOPHUCTAHHS IIUM IIPaBOM MOXE
MPU3BECTH A0 JUCLUUILIIHAPHOTO MPOBaKEeHHA. SK 3a3Havyae Buia kBamidikaliiiHo-
JUCLUIUTIHAPHA KOMICISl aJBOKaTypH, (DAKT HEHANpPaBJICHHS aJBOKATCHKOIO 3alUTY
MOXe OyTHM O3HAaKOK HEBHMKOHAHHS aJBOKAaTOM CBOiX MNpoQeciiHuX 000B’s3KIB.
Hanpuknan, sKmo agBokaT Iij 4ac MPEJACTAaBHUIITBA 1HTEPECIB KIIIEHTA B CYJI HE
BUKOPHCTAB HasBHI Ta 00OB’S3KOBI MPaBOBI MEXaHI3MHU JJII HAJIEKHOTO 3aXHUCTY,
30KpeMa He TMOojaB JOKYMEHTH, sIKI MOTJIM O CTaTH J0Ka3aMW Ha KOPUCTh MO3MUIIIT
HOro KIi€HTa, SIKIi BIH MaB MOXJIHMBICTh OTPUMATH MUISIXOM HampaBJICHHS
aJIBOKATCHKOTO 3alHTy, BIH MOXE OYTH TPUTITHCHUA [0 JUCIUIUIIHAPHOI
BiamoBigansHOCTI [10].

[IpeameToM agBOKATCHKOrO 3aMUTy € MPOXaHHS Npo HaJaHHs iHpopMalii ado
KOIIA JOKYMEHTIB. [HpopMaliio B IIbOMY BHUIAJIKy TIyMayuMO TaK Camo, SIK L€
3adikcoBaHo B 3akoHl Ykpainu «IIpo iHpopmariito» Ta y TIIyMayHUX CIOBHMKAaX,
BU3HAUCHHS 3 SKUX OyiM HaBeJCHI BHINE. BUHATKM BcTaHOBIEHI y cT. 24 3akoHy
VYkpainu «IIpo agBokatypy Ta aaBOKaTChbKY JISJIBHICTBY: 1) aABOKATCHKUM 3alUT HE
MOJK€ CTOCYBAaTHCSl HaJaHHS KOHCYJbTAIIN 1 PO3’SICHEHb MOJ0XKEHb 3aKOHOIABCTBA;
2) 3abopoHeHO HamaBaTu (1, BIAMOBIAHO, aJBOKATy 3amuTyBaTH) iH(opmailiio 3
OOMEXEHHM JIOCTYNIOM Ta KOIi JOKYMEHTIB, B SIKHX MICTUTbCA iH(opmaiis 3
oOMexxeHnM poctynoMm [9]. YV mpoMy K 3aKOHI HIEThCS TakKoX TMpo: 1) TeBHY
cnenudiky HaJaHHA aJBOKaTy iHGopMallii Ta KOMili JOKYMEHTIB, OTPUMAaHHUX i 4ac
3MIACHEHHS KPUMIHAJIBHOTO  MPOBAKCHHS  (3AIMCHIOETHCS  BIACHUJTIAHHS 0

AxmyanvHi npodiemu npasoeoi HayKu ma npasooxopoHHOI OiNbHOCIIE 22 epyons 2025 p.



10

KPUMIHAJIBHOTO TIPOIIECYaThbHOTO 3aKOHOJABCTBA); 2) BCTAHOBIIOIOTHCS KOHKPETHI
MaKCHUMaJIbHI CTPOKH JJIsI HaJaHHS BIAMOBIIHOI 1HQoOpMarlii abo JTOKYMEHTIB (HE
Hi3HIIE ITATH PoOOYMX JHIB 3 JHS OTPUMAaHHS 3alluTy; SKIIO X Y 3alluTi
3alpOIIYETHCA HAJaHHS 3HA4yHOTO o0cary iHdopMaiii ado peanmizaiis 3amuTy
noTpedye momyky iHdopMarlii cepea 3Ha4YHOI KUIBKOCTI JaHUX, CTPOK MOXKe OyTu
IPOJIOBXKEHO JI0 ABAAITA pOOOYMX JIHIB); 3) HAroJOMIYETHCS Ha BiMOBIIATBHOCTI
3a BIIMOBY B HajaHHI 1H(oOpMaIlii, HecBoeuacHe ab0 HEMOBHE HaJaHHs iHdOopMaIlii,
HaJaHHA 1HGOopMaIlii, 1o He BIAMOBIAA€ IiCcHOCTI [9].

OTxe, anBOKATCHKUW 3alUT, HA HAIl TOTISAN, € OJHUM 3 PI3HOBH/IIB
iHpopMariiHuX pecypciB. CKOpHCTaHHS MPABOM Ha aJBOKATCHKUU 3alUT T03BOJISE
aJIBOKaTy CTaTW MOIH(POPMOBAHHUM, TOOTO OTPUMATH HEOOXITHY HOMY ISl 3aXHCTY
ad0 TMpeACTaBHUUTBA I1HTEPECIB KIl€HTa 1H(OpMaIilo, fKa JONOMOXE HOMY
MaKCUMaJbHO 3aXHUCTUTHU IpaBa KJl€HTa a00 HaWOUIbII €(PEKTUBHO 3IIHCHUTU
MPEACTABHUITBO MOT0 1HTEPECIB, HAJIATH 1HII1 BUAY MPABHUYOI JonmoMoru. OTpuMaHi
aJIBOKaTOM 3a aJIBOKATCHKUM 3amuToMm iHdopmarlliss Ta/abo mokyMeHTH (iX Kortii)
MaloTh MEBHY IIHHICTh Y KOHKPETHIN MpeaMeTHil obmacti (y cdepi, sika CTOCY€EThCA
3amuTa KIIEHTA) 1 MOXKYTb OyTHM BHUKOPHCTAaHI aJIBOKATOM B HOro mpodeciiHin
TUSIIBHOCT1 JIJIsE JTOCSATHEHHSI TIEBHOI METH (3aXHCT I1HTEPECiB KiI€HTa, ¢(EeKTUBHE
MPEJACTAaBHUIITBO HOTO 1HTEpeciB TOIIO). ToOTO, agBOKATCHKUN 3alUT € TEBHUM
pecypcoMm (MOXKIIUBICTIO), IKUM MOKHA, a 1HKOJIM M HEOOX1JJHO CKOPUCTATHUCh B pasi
noTpeOu OTpMMaHHs HEOOX1IHOI 1H(opMmalii, AoKa3iB, IJs MIATBEPIKEHHS (DAKTIB
TOIIIO.
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KOHCTHUTYIIINHI 3ACAJH PEATBALIT MPUHIIUAITY
HEJIUCKPUMIHALIT B TEPYKABHIN MOJIOIKHIN MOJITHLI B
YMOBAX BOECHHOT'O CTAHY: IPABOBI BUKJIUKHU B TISIJILHOCTI
MMPABOOXOPOHHUX OPTAHIB

CONSTITUTIONAL PRINCIPLES OF IMPLEMENTING THE
PRINCIPLE OF NON-DISCRIMINATION IN STATE YOUTH POLICY IN
CONDITIONS OF MARTIAL STATE: LEGAL CHALLENGES IN THE
ACTIVITIES OF LAW ENFORCEMENT AGENCIES

Abstract. The study attempts to conduct a constitutional and legal analysis of
the implementation of the principle of non-discrimination in state youth policy under
martial law and identifies legal challenges that arise in the activities of law
enforcement agencies.

It is substantiated that the introduction of martial law entails a transformation
of the mechanisms for implementing and guaranteeing human rights and freedoms,
without changing the normative status of the principle of non-discrimination as a
fundamental principle of the constitutional order.

The impact of security factors on the situation of youth is analyzed, in
particular the risks of their criminalization, stigmatization and discrimination on age,
social, territorial and behavioral grounds.
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Special attention is paid to the role of law enforcement agencies in ensuring a
balance between the needs of national security, public order and respect for the
rights and freedoms of youth. The importance of international standards for the
protection of human rights, enshrined in the European Convention on Human Rights,
and the practice of the European Court of Human Rights for the formation of non-
discriminatory and proportional law enforcement practice in martial law conditions
is emphasized.

The conclusion is made about the need for further scientific understanding and
improvement of constitutional and legal mechanisms for the implementation of state
youth policy in order to prevent discrimination and ensure social cohesion in
conditions of armed aggression.

Key words: principle of non-discrimination, martial law, state youth policy,
constitutional human rights and freedoms, criminalization of youth, law enforcement
agencies, public safety, armed conflict

KuarouoBi cioBa: npuHIMI HEAUCKpUMIHALIL, BOEHHHMM CTaH, Jep’KaBHA
MOJIO/IDKHA TIOJITMKA, KOHCTUTYIIMHI TpaBa 1 CBOOOAM JIOJWHM, KPUMIHAII3aIlis
MOJIOIi, PaBOOXOPOHHI OpraHH, ImyoJiiyHa Oe3reka, 30poiHu KOHPIIKT

3anpoBa/KEHHSI MPAaBOBOTO PEKUMY BOEHHOIO CTaHy B YKpaiHI 3yMOBUJIO
ICTOTHY TpaHcOpMallil0 MEXaHI3MIB peajizailii Ta rapaHTyBaHHS KOHCTHTYLIHHHUX
npaB 1 CBOOOJ JIOJIMHU, Y MEXaX SAKUX peai3y€eTbCs MPUHUMUIT HEJUCKPUMIHALII K
onHa 3 (yHIaMEHTAIBHHUX 3acajJl KOHCTUTYLIMHOTO JIady JEMOKPAaTUYHOI MPaBOBOI
nepxkaBu. BignosinHo o crtatti 24 Konctutymii Ykpainu [1], rpomMagsiHu MaioTh
pPIBHI KOHCTHUTYIIIIiHI MpaBa 1 cBOOOAM Ta € PIBHUMH NEpel 3aKOHOM, a OyJb-fKi
MpuBLIET U 0OMEKEHHS 3a O3HAKAMU COILIaIbHOTO MOXOJKEHHS, MAaHOBOTO CTaHy,
MICLISl IPOXUBAHHS, BIKY, MOBH, IOJITUYHUX YH 1HIIMX NIEPEKOHAHb 3a00POHSIOTHCS.
HaBiTb B yMmMOBax BOEHHOTO CTaHy L€ NPHUHLMII HE BTPaya€ HOPMATUBHOTO
3HAYCHHS, a 0OMEXKEHHS MpaB 1 CBOOOJI MOXKYTh BCTAHOBIIOBATHCS JIUIIE B MEXkax 1
MopAAKY, nepeadadeHux crarrero 64 Konctutyiii Ykpainm [1], 6e3 mocsaranHs Ha iX
CYTHICHUH 3MICT.

Oco0nuBO1 aKTyaJIbHOCTI TaKOK HaOyBae mpoOieMaTHKa aianTaiii Jep>KkaBHOT
MOJIOADKHOI TOJITHUKH 10 YMOB BOEHHOTO CTaHy SIK CTpPATEriuHOro MpIOPUTETY
JIEp’)KaBHOI ~ TIOJIITUKM ~ TOBOEHHOI  BiIOyJOBH,  3a0€3MEuUeHHs  COIaIbHOI
3rypTOBAHOCTI, (POPMYBaHHS I'POMASHCHKOI Ta MATPIOTUYHOI CBIJOMOCTI, @ TaKOX
3ano0iraHHsl AECTPYKTUBHUM COLIAJIBHUM MPOIEcCaM Yy MOJOAIKHOMY CEpPEIOBHIIII.
3akoH Ykpainu «IIpo ocHOBHI 3acaau MOJIOJIKHOI MOMITUKWY [2] BU3ZHAYAE MOJIOb
SK OCOOJIMBY COIIaJIbHY TPYIly, IIOJIO SKOi JiepkaBa 3000B’si3aHa 3a0e3nedyBaTH
PIBHMIA JOCTYI 10 MpaB, MOXKIMBOCTEN 1 peCypciB, a TAKOX CTBOPIOBATH YMOBU JIs
il coliaiabHOI IHTErpallii Ta y4acTi y CyCNUIbHOMY KUTTI. Y NEpioJ BOEHHOTO CTaHy
peamizailiss IUX 3aBJaHb YCKJIAIHIOEThCS O€3MEKOBUMU BUKJIMKAMH, MAaCOBUM
BHYTPILIHIM NEePEMILICHHIM HACEIEHHS, 3pOCTAHHSIM COL[IaIbHOT HAIIPYTH Ta PU3HKIB
MapriHaiizamii OKpeMUX rpyI MOJIOII.

Boanouac 3pocTtae pusuk KpuMmiHami3aiii MOJIO/i B YMOBaX BOEHHOTO CTaHY,
0 3HAYHOIO MIPOI0 TMOCHUIIIOETHCS 3aBISKHA JUCKPUMIHALIWHUM TpAKTUKaM, SKI
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BUHUKAIOTh SIK HA PIBHI CYCHUIBHMX CTEpEOTHIIB, TaK 1 B MpoIleci
paBO3acTOCYBaHHs. JJUCKpUMIHALLIS MOJOI1 cripusie (POPMYBaHHIO 3aMKHEHOTO KOJia
COILIIAIBHOTO BHUKIIIOYEHHSI TMIOB’S3aHOTO 31 CTUTMATH3alll€l0 Ta YIEpeIKeHUM
CTaBJICHHSIM 3 OOKY JEp>KaBHUX 1HCTUTYILIH (110 CYTTEBO 3HUXKYE PIBEHb JOBIPH 0
OpraHiB BJaJM), YCKIAQJHEHUM JOCTYIIOM [0 OCBITH, IMpaleBIalITyBaHHSI Ta
OTPUMAaHHS COLIaJIbHUX TMOCIYT, 10, Y CBOIO Yepry, MiABUIILYE PU3UKHU 3aTyUEHHS
MOJIOJIUX OCI0 10 IPOTUIIPABHOI a00 MapTiHAIBHOI AiSILHOCTI.

Boennuii ctan, 3anpoBapkeHnil Yka3zoM [Ipesunenrta Ykpainu «lIpo BBeneHHs
BOEHHOTO CTaHy B YKpaini» [3] BimmoBigHo 1m0 3akoHy Ykpainu «lIpo mpaBoBuii
pPeXKUM BOEHHOTO cTaHy» [4], CyNpOBOIKY€EThCS OO’ €KTUBHUM PO3IIUPEHHAM
MMOBHOB&)XEHb OPraHiB MyOJIIYHOI BJIAJAM Ta MOXJIMBICTIO TUMYACOBOT'O OOMEXKEHHS
OKpeMHuX MpaB 1 cB0OOOA. 3a TaKMX YMOB 3pOCTAlOTh PU3HMKH JUCKPUMIHALIMHHUX
MPaKTUK HIOJI0 OKPEMUX KATEropii MOJIOAl, 30KpeMa BHYTPIIIHBO MEpPEMIIIEHUX
0ci0, MpPEeICTaBHUKIB MOJIOALKHHUX CYOKyJIbTYyp, OClO, siki mepeOyBarOThb y 30HI
MIJBUIIEHOT Oe3MekoBoi yBarm 3 OOKy JepikaBH, MOJIOAI, sika TmiepeOyBae Ha
THMYaCcOBO OKYIOBaHii Teputopii Toiro. Lle akryanizye npobiieMy KOHCTUTYIIHHO-
MpaBOBOTO 3a0e3meueHHs OajaHCy MDK MOTpebaMHu Hal[lOHAJbHOI Oe3IeKH,
myOJIYHOTO TOPAJKY Ta JOTPUMAHHSIM TPUHIMIYY HEJUCKPUMIHAINI  SIK
yHIBEpCaJbHOI IPABOBOI 3aca i IEMOKPATUYHOTO CYCIUIbCTBA.

BaxxnmuBuUM acriekToM y AisUIbHOCTI MTPAaBOOXOPOHHUX OPTaHiB, SK1 BiJIMOBITHO
no 3akoHiB VYkpainu «lIpo Hamionaneny mnomimito», «lIpo CmoyxOy Oe3neku
VYkpainw» Ta IHIIMX HOPMATUBHO-TIPABOBUX AaKTiB OJHOYACHO BHUCTYMAIOTh
cy0’extamu 3a0e3neyeHHs MyOliuyHOi Oe3MeKu 1 MPaBOMOPSAKY Ta TapaHTaMu
JoJiep KaHHs TpaB 1 CBOOOJ JIIOJMHU, € JOTPUMAHHS KOHCTUTYUIMHUX CTaHAApPTIB Y
cHenlajJbHUX MOBHOBAXEHb IMPABOOXOPOHHUX OPraHIB y TMEpPiOJ] BOEHHOIO CTaHY
3YMOBIIIOE€ HEOOXIHICTh YITKOIO KOHCTUTYILIMHO-NPABOBOIO BU3HAYEHHSA MEX
JIOMyCTUMOTO BTPYYaHHS y TIpaBa MOJIOZI, HEAOMYIICHHS JUCKPUMIHALIMHUX
MIIXOMIB Y TPO(UIAKTUYHIN MisUIBHOCTI, a TakKOoX 3a0e3leueHHs MPaBOMIPHOI,
HEJMCKPUMIHAIIMHOI Ta MTAaPTHEPCHKOT KOMYHIKAIIIT 3 MOJIOJII)KHUM CEPEIOBHIIIEM.

CyTTe€BUM € Te, 10 Y KOHTEKCTI IISJIbHOCTI TPABOOXOPOHHUX OPraHiB 1€ MOXKE
MIPOSIBIISITUCS. Y TIOCUJIEHOMY KOHTpOJI, MpodiitoBaHHI a00 MPEBEHTHUBHUX 3aX0jax
I0JI0 OKPEMHUX MOJOIDKHUX HedopMmanpbHUX 00’€aHaHb (TpyI), sKi 3a37ajeriib
CHOPUMMAIOTBCS SIK «IOTEHI[IMHO PHU3MKOBI». Taka MpakTUKa HE JIMILIE CYNepeurThb
NPUHIMIY HEAUCKpPUMIHALII, a W cropuse 1HCTUTYLIMHIN KpuUMiHATi3amii MOJOIL,
KOJIM BIK a00 COIliaJbHUM CTaTyC CTa€ MiJACTaBOIO IS MiJBUIIECHOI yYBaru 3 OOKY
MIPaBOOXOPOHHUX OPTaHiB.

CrpaTeriuHuM OpIEHTUPOM Yy LBbOMY IIPOLIECI € MIKHAPOAHI CTaHIApTH
3aXHCTy TIpaB JIIOJMHU, 30KpeMa TMOJOKeHHs EBpONEMCchKOi KOHBEHII 3 TMpaB
ToauHM [5], K1 3000B’A3yI0Th JepKaBy 3a0e3leuyBaTi peaii3alliio mpas i cBOOO
0e3 AucKpuMiHalli HAaBITh B yMOBAaX HAJA3BUYANHHMX MPABOBHX PEXKHUMIB TaKUX SIK
BoeHHMI cTaH. [IpakTuka €Bpomeicbkoro cyay 3 NOpaB JIOAUHH CBITYUTH, IO
MOCWJIAHHS Ha MIPKYBaHHSI HAI[lIOHAIBHOI Oe3MeKu ado myOaigHOTO TOPSIKY cCaMe TI0
co0l HE MOXK€ BUIPABIOBYBATH CBaBLIbHE YW BHOIPKOBE BTpyuYaHHS Y TIpaBa
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OKPEMHUX COLIATbHUX TPYI, 30KpeMa MOiofil. Bbyab-ski BIAMIHHOCTI y MpPaBOBOMY
cTaTycl 0ci0 MOBHMHHI MaTH O0’€KTUBHE W pO3yMHE OOIPYHTYBaHHS, MEPECIIiTyBaTH
71, HEOOXigHI B JEMOKPATHYHOMY CYCHUIBCTBI, Ta OyTH MNPOMOPLIHHUMHU
MOCTABJICHUM 3aBJIaHHSM.

JluckpumiHaiiitHl npakTUKu y cdepi 3abe3neueHHs myOaiyHOT OE3MeKu B
yMOBax BOEHHOI'O CTaHy MOXYTh MaTH ICTOTHI HEraTHBHI IPaBOBI Ta COIlIaJIbHI
HACJI/IKU, 30KpeMa CIIPUUYUHATH 3pOCTaHHS JATEHTHOI 3JI0YMHHOCTI, paguKai3alliio
Mool  Ta (opMyBaHHS KOH(MPOHTAIIMHOI MOJENl B3a€EMOBIIHOCHH  MIX
MOJIOJIKHUM  CEpEOBUIIIEM 1 JepKaBow. 3 ONNIAIy Ha 1€ JisUTbHICTh
MIPAaBOOXOPOHHUX OpraHiB Ma€ TIPYHTYBAaTUCS Ha TMPUHIUMNAX 1HIWBITyasi3allii,
MPOMOPIIHHOCTI Ta HEJUCKPUMIHALII, a mNpoQiIakTUKa M[PaBONOPYLUIEHbh —
MoeAHYBaTH O€3MEKOBl 3aXO0Jd 13 COLIAIBHOK MIATPUMKOIO Ta IMPABOMIPHOIO,
HEJIMCKPUMIHAILIIHHOIO KOMYHIKAIIEI0 3 MOJIOJI)KHUM CEPEAOBUIIEM, IO BiAMOBIIAE
Cy4aCHHM CTaHJapTaM JEMOKPATHYHOTO CYCIiIbCTBA.

[TincymMoByrO4M, MOKHA 3pOOUTH BHCHOBOK, II0 Y Cy4acHI KOHCTUTYIIAHO-
MpaBOBIA JOKTPUHI Ta MPaBO3aCTOCOBHIN TMPAKTHUIll 3aJIUIIAIOTHCS HEIOCTATHHO
CUCTEMATU30BAHMMH TUTAaHHS CHIBBIIHONICHHS KOHCTUTYIIHHOTO TMPUHIIUITY
HEJIMCKPUMIHAIIII, Iep>KaBHOT MOJIO/IKHOT MOJIITUKHU Ta MPABOOXOPOHHOI AisSUTBHOCTI
B YMOBax BO€HHOIO cTaHy. lle 3ymoBito€e noTpedy B MOAAIBIIOMY KOMILJIEKCHOMY
HAyKOBOMY aHalli3l 3a3HA4eHOi MpOOJEeMaTHKH 3 ypaxyBaHHSAM I10JOXKEHb
Konctutymii  Vkpainu, chemiaJibHOro 3aKOHOJABCTBA, a TaKOX MIDKHAPOIHUX
CTaHAApPTIB 1 MPAKTUKU iX 3aCTOCYBaHHS, 3 METOW (opMyBaHHS €(EKTHUBHOI Ta
MPaBOMIPHOI MOZEII B3a€MO/I1 IepkKaBU M MOJIOZA]1 B YMOBAaX BOEHHOTO CTaHY.
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Hepoicasrnozo nodamxoeozo yuigepcumenty

YOMY OPI'AHMU IEHCIMHOI'O ®OHAY YKPATHUA
YMUCHO NOPYIIYIOTbh KOHCTUTYUINHI IPABA TPOMAJISTH?

K CBIIUUTH MPAKTHKA, BOPOJOBXK YChOTO MEPIOAY CBOTO (PYyHKLIOHYBaHHS
opranu Ilenciiinoro ¢ponay Ykpainu (II®Y) npuiimaroTe pillleHHs, sIKI HE B MTOBHIN
Mipl BIANOBIIaOTh KoHCTUTYHII YKpaiHM Ta I1HIIMM 3aKOHOAABYMM akKTaM, IO
pEeryJiioloTh cdepy IMEeHCIHHOTO Ta COoILIalbHOTO 3a0€3MeUYeHHs IpaB, 3aKOHHUX
1HTEpeCiB 1 CBOOO/T JIFOAUHM 1 TpoMaisHuHA [1].

Came 3a3HadyeHa 0OCTaBUHA 1 00YMOBIIOE€ HEOOX1AHICTh 3BEPHEHHS TPOMAJISIH
VYkpaiaun g0 €Bpomnericbkoro cyay 3 npaB moguau (€CILI), mocmiaordn Takum
YIHOM HEJIOBIPY HAceJIEeHHs He TUIbKU 10 cuctemu [1DY Ta cynoBux opratis, ane i
y LUIOMy JAO0 JAepXaBHOI BiIaAu B YKpaiHl, SKa He3JaTHa y 3B’SA3Ky 3 LHUM
3a0e3MeunTH peaizallilo Ha TMpakTUIll BU3HAYEHOTO Ha 3aKOHOJIABUOMY pIiBHI
MPUHIUITY COL1aJIbHOI CIPaBEeIMBOCTI [2, . 268].

Pe3ynbpraTi crnemiaibHUX HAayKOBHX JOCHIJIKE€Hb, a TaKOXX OTPUMAaHI y XOJi
JAHOTO JOKTPUHAIBHOTO MOIIYKY, CBIIYaTh PO T€, IO Cepel AETEPMIHAHT (IPUYHH,
YMOB 1 KOPEJISHT), 5Kl CIPUAIOTh HEPABOMIPHiN NisiibHOCTI opraniB [IDY 3 nuranb
MEHCIITHOTO Ta COIlaJIbHOTO 3a0€3MeUeHHs TPOMAJISIH HAIIIO1 Iep>KaBU, OKPEME MICIIE
1 posib BIJIFPAIOTh MPABOBI MPOTaIMHM 1 KOJI3li, IO CTOCYIOThCS 3I1MCHEHHS
BIJIOMYOTr0 Ta CYJOBOTO KOHTPOJIKO 32 BUKOHAHHSM PIillIEHb BIJAMOBIAHUX CYIiB 3
03HauYeHOI MpoOiaeMaTUKU. 30KpeMa, TUIBKK 3a OCTaHHI I’sTh pokiB (202-2025 pp.)
KUIBKICTh CYJIOBUX PIIlIEHb 3 MUTaHb BIJHOBJICHHS MOPYIICHUX MpPaB MEHCIOHEPIB B
VYkpaini 3pocna y 26 pasis!!![3].

TakuMm YrHOM, CIIiJi BU3HATH, 110 B HASBHOCTI CKJIaJHA MIPUKJIAIHA TIpobieMa,
sKa IOTpeOy€e BUPIIIECHHS 1 HA IOKTPUHAILHOMY PiBHI.

BiamosimHo g0 Bumor 4. 2 cr. 19 1a m. 6 cr. 92 Koncturymii Ykpainw,
BUKJIFOYHO 3aKOHAMU MaroTh KepyBatuch opranu [1OY npu Bu3HadenHi popM 1 BUI1B
MEHCITHOTO 3a0e3nedYeHHs] TPOMAJIIH HaIllol Jep:KaBu, AII0YM MPHU 1IBOMY Yy CIOCIO,
10 nepea0avyeHu BiMOBIIHUMH 3aKOHOIaBYMMHU aKTaMHU.

VY Toli camuii yac, 0cobJMBO B YMOBaxX BOEHHOTO CTaHy B Ykpaini (2022-2025
pp.), BKazaHi opraHu Jep>kKaBHOT BUKOHABYOI BJIa/IM, BCyNeped BUMOraMm CT.CT. 58 Ta
64 OCHOBHOTO 3aKOHY, BCTAHOBJIIOIOTH PI3HOMAHITHI TPABOOOMEXKEHHS MO0
pPO3MIpY LIOMICAYHUX BUIUIAT, MPU3HAUYCHUX HA MIACTaBl CYyJOBHUX PIlI€Hb, MEHCIH
I OKPEMHX KaTeropiil Halux CIiBBITYU3HUKIB [4].

SIK BCTaHOBJIEHO B XOJAl JJAHOTO HAayKOBOTO TOIIYKY, 10 OCHOBHHUX
JICTepMIHAHT, SKI CHPHUSIIOTh BUYMHEHHIO MPOTUIPABHUX pilleHb (Aiil  4u
0e3MisTLHOCTI) TOCAJOBUMH 1 CHy)O00BUMH ocobamu cuctemu [IDY, moxHa
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BIJIHECTH HACTYIIHI 13 HUX, a caMe:

1. BiacytHicTe gieBoro Ta €(EKTHBHOIO CYJIOBOIO KOHTPOJIO 3a
BUKOHAHHSIM MPUHHATUX BIANOBIAHUMHU CyJaMH pillleHb 3 TUTaHb, 30KpeMa,
MEeHCIMHOTro 3a0e3meueHHs rpoMasiH Y KpaiHu.

[le mnMTaHHS PEryJIOETbCS MOJOXKEHHAMH CT.cT. 381-383  Kouekcy
aamiHicTpatTuBHOrO cynounHcTBa Ykpainu (KACY) ta mepenbavae mpuUTATHEHHS
BUHHHUX Yy HEBUKOHAHHI PIIICHHS CYIy OCI0 JI0 FOPHINYHOI BIMOBIAAIBHOCTI (Y BU/II
mTpady B cymi Bix 20 10 40 po3MipiB MPOKUTKOBOTO MIHIMYMY JJISl TIpalie31aTHUX
0cio).

[Ipore, y 3a3nHauenux Buie HopMax KACY xoIHHM CIIOBOM HE CKa3aHO IpO
MOXJIMBICTh KPUMIHAJIBHOI BIJMOBIAAIBHOCTI CyO’€KTIB TaKUX IMPABOINOPYIICHb 3a
cT. 382 Kpuminanbnoro kojekcy (KK) 3a HEeBUKOHAaHHSI CyJJOBOTO PIILIEHHS.

Takuii 3aKOHOJABUMI MIAX1J HE TUIBKM 3HM)KYBaB OM pIBEHb MPOTUIPABHUX
HaMmipiB MocafoBuX 1 cioyx00Bux oci0 [I®Y 3 ganoro Bumy AisILHOCTI (HaB Ou
MOXJIMBICTh IIUISIXOM «PO3YMIHHSI TSDKKOCTI BIATOBITAIBHOCTI» 3IIMCHIOBATH TaK
3BaHE 3arajbHOCOIIaJIbHE 3aMo0iraHHs 3JI0YMHAM, ajie ¥ MiJBUIIyBaB OM aBTOPUTET
OpraHiB CyJIOBOi1 BiaJu B YKpaiHi, a KIHIIEBOMY IiJICYMKY, JIO03BOJIUB Ha MPAKTHUII
3a0e3neuyBatu e€(EeKTUBHUN 3aXHCT MpaB MEHCIOHEPIB 1 HamIl aepxasi. Ta momnpu
BCE, Yepe3 HEIOCKOHATICTh MPAaBOBOIO MEXaHI3MY CYJOBOIO KOHTPOJIIO, HU3BKUN
pPIBEHb IIPABOBOi CBIJIOMOCTI OKPEMHX CYJIIB, a TaKOX BIJICYTHICTh y3arajibHEHOI
npaktuku BepxoBHoro Cyay 3 03Hau€HUX NMUTaHb, HOTO PIBEHb B YKpaiHi € BKpau
HU3BKUM Ta TaKUM, 10 CYTIEPEUYHUTh MPHUHIIAIIAM CYJIOYMHCTBA, SKi 3aKpIiIieH] y CT. 2
KACY Ta ct. 6 3akony Ykpainu «IIpo cyaoyctpiii 1 cTatyc CyaaiBy, IPIOPUTETHUM 3
SKUX € TIPUHITUIT BEPXOBEHCTBA MpPaBa.

[TpuknagoM 3a3HaueHOT MPAKTUKH MOXKHA HA3BaTH pilleHHA y crpaBi Ne
140/1135/24, y sskoMy cya, BCymneped iCHYIOUMM JI0Ka3aM, a TaK0XX 3 ITHOPYBaHHSIM
TOro (hakTy, IO BIPOJOBXK poKy opraHamu [ID®Y He BUKOHYeTbCA pILIEHHS CYIY,
MPUIHSAB MTUCHMOBUI 3BIT JIAaHOTO OpPraHy JEep>KaBHOI BJIaJM Ta BU3HAB, IO MPUIHSB
1[e pIIIEHHS BIPOJOBX OJHOTO pOOOYOTO JHS 3 Yacy OTPUMAHHS JAHOTO 3BITY BiJl
BIJINOBI/Iaya Ta 3alepPEeUeHHs 3 [[bOTO MPUBOAY MO3KUBayva. | 11e mpu Tomy, 1110 M030BU
y TICHCIHHUX CTpaBaxX CyAH PO3TJISIAIOTH SK MPABWIO HE MEHIIE SK y TPUMICSUHUN
TEPMIH 3 Yacy BIAKPHUTTS BIMOBIIHOTO MPOBAHKCHHS.

Sk BUmaeTbes 151, YIOCKOHAJICHHSI IIPABOBOTO MEXaHI3My 3 O3HAYCHHX MUTaHb
sorigHo Oyo 6 4. 1 ct. 382-3 KACY nonoBHUTH a03a1[0M HACTYITHOTO 3MICTY:

«B yxBami cyay BIANOBIAaY  TOMNEPEIKAETHCS MNP0  KPUMIHAIBHY
BIIMOBIAIbHICTh 32 HEBUKOHAHHSI CYJIOBOT'O PIILICHHS.

Kpim 1woro, cr. 382-3 KACY ciig [JONOBHUTH TaKOX YacTHHOKO 12
HACTYIHOTO 3MICTY:

«Cynnas, skuii Oe3mifCTaBHO MPUNHAB MUCHMOBHH 3BIT BiJNOBigaya PO
BUKOHAHHS CYJ0BOTO PIllIEHHS, MPUTATAETHCS J0 Mepe0aYCHOT 3aKOHOM FOPUIUIHOT
BIJIITOBIJAJIBHOCTL.

2. BincyTHIiCTh IOpUAMYHOTO OOOB’SI3KY MAJsl CYIIB LIOJO BHSIBICHHS Ta
pearyBaHHS BIIMOBIAHUMH TPOLECYaJbHUMH 3ac00aMHU Ha TPUYUHHU 1 YMOBH, SIKI
CHPUSIIN BUMHEHHIO MTPABOMOPYIIEHb 3 00Ky BUHHHUX OCI0.
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Taka npaBoBa mporanuHa [2, c. 271] crana HacaIAKOM Tak 3BaHUX «pedopm»
yaciB B. SlHykoBHMYa, MPUXUIBHUKH SKOTO JIKBIAYBadd y JIFOYMX Ha TOM dHac
3aKOHOJIaBUMX aKTax (30kpema, y KpuminansHomy mnporecyansHomy kojekci (KITK))
NPaBOBUN 1HCTUTYT «IPUYMH 1 YMOB 3JOYMHHOCTI», WIO0 JaJI0 MOXJIHMBICTh
OCTaHHBOMY CTBOPHUTH MO-CYTI 37104MHHY opraHizailito (ct. 255 KK) cepen BepxiBku
JIepKaBHOI BIIaAu Y KpaiHU.

Cxosxe (a, mpo 1Ie CBIIYaTh Pe3yJbTaTH aHANI3Y NPUUHATUX CylaMu Y KpaiHH
pillIeHb 3 NMUTaHb MEHCIHHOTO 3a0€3MeUeHHs TPOMaJIsH) 3a TAaKUM «CIIEHapIEM» Ji€ Y
croronenHl [lpapninus [IDY, ske, gk oguH 13 KIIOYOBUX CYO’€KTIB peamizarii
JIEp’KaBHOI TOMTHKKA y cdepi MEHCIMHOTO 1 COIIaJbHOTO 3aXUCTy, HE TIIbKH HE
3MIMCHIOE HAJEKHUM BIJOMYMA KOHTPOJIb 332 BHKOHAHHSM CYJOBHX pIIIEHb Ha
MICLSIX, al€ ¥  BUKOPUCTOBYE  IHEPTHICTb, 4, NOJAEKYIH, CIYKOOBY
0€3BIANOBIIATBHICTG CYAMIB 1 CyIIB 3 aHAJOrYHOrO BHUJY MOHITOPUHIOBOI
TOISUTBHOCTI, I CBOEPITHOTO  «OCBSYCHHS»  MPOTUIIPABHOI  MisITBHOCTI
TEPUTOPIATLHUX OPTraHiB MEHCIHHOTO 3a0€3MeUYCHHS.

TakuM 4YMHOM, BUXOISYHM 3 OTPUMAHUX PE3YJbTATIB JOCIIHKCHHS, MOKHA
KOHCTaTyBaTH, 10 0€3 CHCTEMHOr0 MIAXOAY, CIPSMOBAaHOIO Ha YAOCKOHAJIECHHS
MIPaBOBOr0 MEXaHI3My AisibHOCTI opraHiB [IDY, a Ttakoxx 0e3 3MiMCHEHHS 3aXO/IiB
[0JI0 HeWTpaizallii, OJJOKyBaHHS, YCYHEHHS TOIIO JETEPMIHAHT, 5Kl CIPHUSIOTH Ha
CHOTOJHI TPOTUIIPABHINA AISUTBHOCTI 3a3HAYEHUX OpPraHiB JEpPKaBHOI BUKOHABYOl
BJIaJ¥, BKpail CKJIaJIHO Ha HAJIEKHOMY piBHI 3a0e3reuyBaTH B YKpaiHi 3aXUCT Mpas.,
3aKOHHHUX 1HTEPECIB 1 CBOOOI MEHCIOHEPIB PI3HUX KATETOPIif.
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MICIE OIJIPO3LJIIB FOBEHAJIBHOI IPEBEHIIII Y CUCTEMI
CYB’EKTIB TIPOPIJIAKTUKHU TPABOIIOPYUHIEHD

THE PLACE OF JUVENILE PREVENTION UNITS IN THE SYSTEM
OF ENTITIES INVOLVED IN THE PREVENTION OF LAW VIOLATIONS

Abstract. The study is devoted to analyzing the role of juvenile prevention units
in implementing state policy on protecting the rights, freedoms, and legitimate
interests of children, substantiating the appropriate international and national
regulatory framework for such protection;, and determining the place of juvenile
prevention units in the system of entities involved in the prevention of offenses in
Ukraine.

KuarouoBi cioBa: oBeHanbHa TMpeBeHIis, HarioHanbHa momimis YKpaiHu,
MpoQUIAKTUKA IPAaBONOPYIIEHb, TUTHHA, KOHBEHII1sl, 3aKOHO/IABCTBO

Key words: juvenile prevention, National Police of Ukraine, crime prevention,
child, Convention, legislation

B ymoBax cywyacHMX JAep)KaBOTBOPUMX IMPOILIECIB, HANpaBIEHUX Ha
3a0€3MeUeHHs] €BPOIHTETPAIlIiHUX MparHeHb JEp)KaBH, HEAOUAKOI aKTyalbHOCTI
HaOyBa€ CTBOPEHHS Ta TMEPErysi]] BXKE ICHYIOUMX MEXaHi3MIB 3a0e3IeueHHs
MPaBOMOPSIKY 3 METOI 3aXHCTy IpaB, CBOOOJ Ta 3aKOHHUX IHTEPECIB JIIOAUHU 1
rpoMaastHuHa. OJTHUM 13 TIUISIXIB 3a0€3MeUCHHS] BUBHAYCHOI TOJIITHKU SIK CKJIa0BOT
CTaJIOTO PO3BUTKY CYCIUIBCTBA € MPOBAKEHHS MPOMUIAKTUYHOT POOOTH 3 METOIO
3amo0iraHHsT BYMHEHHIO aJMIHICTPATHBHUX Ta KPUMIHAJILHUX MPABOMOPYIICHb.
BpaxoByroun npsiMy BiANOBIAHICT SIKOCTI MPOMUIAKTUKY MPABOMIOPYIIEHB A0 PIBHS
3JIOYMHHOCTI, BiJICOTKOBOTO CITIBBIJHOIIIEHHS ICHYIOUMX Ta TMOTEHIIMHO MOXKJIUBHX
aJAMIHICTPaTUBHUX Ta KPUMIHAJILHUX MPABOMNOPYILIEHb, BAPTO BU3HAYUTH BaXKJIUBICTh
3M1MCHEHHS NPOQUIAKTUYHUX 3aXOJ[IB YINOBHOBRXEHUMHU Ha I CyO’€KTamMu 3a
KpUTEPISIMU e(heKTUBHOCTI, CBO€YACHOCTI, OTEPaTUBHOCTI, JIOT14YHOCTI,
PEJIEBAaHTHOCTI, OOIPYHTOBAHOCTI TOIIIO.

Cepen mupokoro kojia cy0’€KTIB MPOQPUIAKTUKH MPABONOPYIIEHb, J0 SKUX
HAJIeXKaTh OpraHu JIepKaBHOI BIAaAW, B T.4. MPABOOXOPOHHI OpTraHW, OPraHU
MICILIEBOTO CaMOBPSITyBaHHS, TPOMAJIChKI OpraHi3allii, pediriiiHi oprasizarii, OKpemi
HiANPUEMCTBA, YCTaHOBM Ta Oprasisamii, TpOMajasHH, [IOLUUILHUM BOadaeTbCs
3BEpHYTH yBary Ha IPaBOOXOPOHHI OpraHd, sIKi B MeXaX CBOIX IMOBHOBa)XEHb
YHOOBHOBaXEHI Ha peaii3alliio MpaBOOXOPOHHOI (GYHKIIT cepel 1HIIMX, HE MEHII
BAYXJIMBHX Ta MOB’SA3aHUX MK c000I0 (QyHKIIIH. B Mexax cucteMu mpaBOOXOPOHHHUX

AxmyanvHi npodiemu npasoeoi HayKu ma npasooxopoHHOI OiNbHOCIIE 22 epyons 2025 p.



19

OprafiB, cepei  3arajbHUX Ta  CHEIIbHUX  CYO’€KTIB  TpOQITaKTUKU
IIPaBOIOPYILICHb, PO3MOAUICHHX 3a Cc(epor BIANOBIIAILHOCTI 3a BiJACYTHOCTI
NyOJIFOBaHHS TOBHOBa)X€Hb, BHUJUISIOTHCS IMIAPO3JUIA IOBEHAJIBHOI IPEBEHIIIT
HamionanpHoi nodimii Ykpainu.

AHami3youd ~ OCOOJMBOCTI ~ HOPMATHUBHO-IIPAaBOBOi  0a3u  AisIILHOCTI
BHU3HAYEHOTO CYO0’€KTa, y3arajbHIOIOUM HOro (QyHKIi, MOXHa 3 BIIEBHEHICTIO
TOBOPUTH TIPO HAIMPABJICHICTh JISUTBHOCTI MIAPO3JAUIIB FOBEHAJIBbHOI IPEBEHIIIT
HamionanpHoi momirii Ykpainu Ha 3a0e3nedyeHHs HaWKpallux 1HTEPECiB JTUTHHH,
PEKOMEH/IOBAHE B T.4. i MDKHAPOAHOIO CHIHHOTOIO.

Tak, nmo HOpmaTuBHOi OCHOBU KpiM OcHOBHOro 3akony — Konctutymii
VYkpainu, Hanexatb W 3aKoHU YKpaiHu, skl nependadyaroTh MPaBOBE PETyIIOBAHHS
JISTBHOCT1 Cy0’€KTIB MPOQUIAKTUKH MPABONOPYIIEHb, BUNHEHUX IITbMU Ta IIOJ0
nitent (3akon Ykpainu «lIpo Hamionaneny nominiro», 3akoH Ykpainu «IIpo opranu 1
CIIy0M y cipaBax JiTei Ta crienialibHl YCTaHOBW», 3aK0oH YKpainu «IIpo comianbHy
po0OTY 3 CIM’SIMU, ITHMHU Ta MOJIOJIIO» TOIO); 3aKOHU Y KpaiHH, sIK1 repeadadaroTh
O0COOJIMBOCTI CEpeIoBUINA ICHYBaHHS Ta JiSUIbHOCTI BU3HAUEHOI KaTeropii ocid
(3akon Ykpainu «IIpo ocBiTy», 3akoH Ykpainu «IIpo oXopoHy AMUTHHCTBa» TOIIO);
3akoHn VYKpaiHu, sKiI mependavyaroTh OCOOJMBOCTI 3amoOiraHHd BYMHEHHIO
MPaBOMNOPYIIEHb, BYUNHEHUX JIITBMH Ta IIOAO AITEH, B OKpeMux chepax (Harmpukias,
3akoH VYxkpainu «lIpo 3amobiranHs Ta MOPOTUAII0 JOMAIIHHOMY HACUIIBCTBY);
Koaekc Ykpainu npo agmiHICTpaTUBHI MpaBonopyiieHHs Ta KpuMiHaabHUN KOJEKC
VYKpaiHu B 4acCTHHI BIANOBIIAJBHOCTI 3a BUYMHEHHS MPABONOPYIIEHb, BU3HAUYEHOIO
KaTeropiero oci0; MiKHApOAH1 akTH, paTudikoBaHi BepxoBHoro Panorw VYkpainu
(manpuknan, Konsenuis OOH npo mpaBa AMTHHM TOIIO), MIA3aKOHHI aKTH, SIKI
0e3nocepeHbO MOB’SI3aH1 13 PO3’SICHEHHSAM OCOOJIMBOCTEHN MISUIBHOCTI MiAPO3/ILIIIB
1oBeHanbHOI mpeBeHlli HamionanbHoi nominii Ykpainu (Hanpuknana, [HcTpykuis 3
opraHizaiii poOOTH MIAPO3ILTIB IOBEHANbHOI TMpeBeHIlli HarioHanbHOi momiii
VYkpainu Tta I[lopsimok B3aeMomii CyO’€kTiB, IO 3AIMCHIOIOTH 3axoau y cdepi
3anmo0iraHHs Ta MPOTHUIIT JOMAIIHBOMY HAaCHJIBCTBY 1 HACHJIBCTBY 32 O3HAKOIO CTaTi
TOIIO).

Jlst BU3HAaUEHHS POJIi BIAMOBIAHOTO Cy0’€KTa MPOQIIaKTUKU MPABOMIOPYIIECHB
BapTO 3BEpHYTH YyBary Ha BHILE3a3HaueHy I[HCTpyKuiro 3 oprasizauii pobotu
MiPO3AUIIB IOBEHAIBHOI mpeBeHiii HamionansHoi momimii YkpaiHu, ska BU3HAYA€E
OCOOJIMBOCTI Opradizaiii poOOTH OCTaHHIX, IX 3aBJaHHS Ta T[TOBHOBAXXEHHS.
3aKOHOJIaBeIlb BU3HAYAE CTPYKTYPHY OPraHi3alliio TakKuX MiApO3/1IiB 13 BHYTPIIIHIM
posnoaiom Ha: a) miaposaut FOII neHTpaasHOro opraHy yrpaBJiiHHS TMOMIIIER; O)
migpo3aumu  FOIT ronmoBHux ympabimidb HarionaneHOi modmiiii B ABTOHOMHIM
Pecniy6mini Kpum ta M. CeBacronoii, obnactax ta M. Kuesi; B) miapo3ainu FOIT
TeputopianbHux (BimokpemuieHux) migpo3ainie I'YHII [1]. Jlo ocHOBHMX 3aBaaHb,
SKI BU3HAUAIOThCA [JIs peaiizaiii BU3HAYECHUMHM MiAPO3JAUIaMH, HalexaTh: «l)
npoUTaKTUYHA MiSUTBHICTH, CHOpPSAMOBaHA Ha 3aMo0IraHHs BYMHEHHIO JITHbMH
KpUMIHAIBHUX 1 aIMIHICTPATUBHUX MPABOMOPYIICHb, BUSBICHHS IPUYUH 1 YMOB, SIK1
IIbOMY CIIPUSIOTH, BXKUTTS B MEKaX CBO€i KOMITETEHIII] 3aXOIB IS iX YCyHEHHS; 2)
BEJICHHS MPO(ITAKTUYHOTO OOMIKY AITeH, CXMUJIBHHUX 10 BUMHEHHS MPABOIOPYIICHb
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Ta TMPOBEACHHSA 13 HUMM 3aXOJiB I1HAMBIIyalbHOT MpodilakTuku; 3) ydacTh B
YCTAHOBJICHHI MICIIC3HAXO)KEHHSI JAUTHHH B pa3l i1 Oe3BICHOrO 3HUKHEHHS YH
OTPUMaHHI JaHUX JJI I[OTO B MEKax KPUMIHAIBHOTO MPOBAIKEHHS, BITKPUTOTO 32
(dhaxToM ii 6€3BICHOTO 3HUKHEHHS; 4) BXKUTTS 3aX0/11B 11010 3aM00iraHHs Ta IPOTHUIIT
JOMAIlIHbOMY HAaCWJIbCTBY, BYMHEHOMY JITbMHU Ta CTOCOBHO HHX, a TaKOX
KOPCTOKOMY TTOBOJIKEHHIO 3 JITbMH; 5) BXXUTTS 3aX0/I1B MO0 3ar00IraHHs JTUTSIY1M
OC3/IOTISIIHOCTI, y TOMY YHCHI 3AIMCHEHHS TMOJIIEHChKOrO MIKIyBaHHS MO0
HETOBHOJIITHIX 0C10; 6) MPOBaJKEHHs IISVIBHOCTI, OB ’A3aHO1 13 3aXHCTOM ITpaBa
TUTUHU Ha 3A00yTTS 3arajbHOi CEepeIHbOI OCBITH; 7) B3aEMOMiSA 3 IHIIUMHU
nigposaitamu HITY, opranamu nep>kaBHOi Biaau Ta MICIIEBOTO CaMOBPSIYBAaHHS 3
MMTaHb 3a0€3MEeUYEHHs MpaB Ta 3aKOHHUX IHTEPECIB AITeH; §) 3A1MCHEHHS y Mexax
KOMIIETEHIIII JIOCYJIOBOIO PO3CIIIyBaHHS KPHUMIHAJIBHUX MPOCTYIKIB Yy QopMi
nizHaHHs» [1]. Tak, 3akOHOJaBElb HArOJIOUIYE Ha OCOOJIUBOCTAX POJII MiAPO3ILIIB
I0BeHaNbHOI mpeBeHlli HamionansHOi momimii YkpaiHu y cdepi nmpodiiakTUKd
MPaBOMNOPYIICHb 13 aKIIEHTOM JISIIbHOCTI, HAllpaBJICHUN Ha CHelialbHUI Cy0 €KT —
miteit. [Ipu oMy BapTO BI3HAYUTH 1 KaTeropii Takoro cy0’€kTa, Ha sKi MOOIYHO
BKa3zye 3aKOHOJaBeIlb, HAIIPUKJIIAJ, a) 3araJbHUM Cy0’€KT — JiTH; 0) 13 aKIIECHTOM Ha
MOBEIIHKOBY O3HaKy — JITH, CXWIbHI JO BYMHEHHA aJMIHICTpaTUBHUX,
KPUMIHAJIbHUX TPABOMOPYIIEHD; B) 13 aKIEHTOM Ha CIHEliaIbHUM CTaTyC — JIITH, SIKi
3HAXOAATHCS Ha MPOQIIaKTUYHOMY OOJIKY; AUTHHA B pa3i ii 0€3BICHOTO 3HUKHEHHS;
JTUTUHA, MO0 AKO1 3/IMCHIOETHCS MOJIIEHChKe MIKIIyBaHHS (BIAMOBIAHO 0 3aKOHY
Vkpainu «lIpo HamionanpHy mouiIito»); r) 13 akIEHTOM Ha CTaTyC AWTHHU Y
MPaBOIOPYIIICHH], MOB’SI3aHOMY 13  JOMAIIHIM  HACWJIbCTBOM, KOPCTOKUM
MMOBO/KEHHSIM — JTUTHHA, sIKa BUMHUJIA JIOMAITHE HACHJIBCTBO; TUTHHA, CTOCOBHO SKOi
BUYMHEHO JIOMAIIIHE HAaCWJIbCTBO; JWTHHA, CTOCOBHO SKOI BUYMHEHO IKOPCTOKE
MOBOJ/IKEHHS; 1) 13 aKUEHTOM Ha MOTpely 3aXHCTy NpaB — JUTHHA, CTOCOBHO SKOI
3IIMCHIOETHCS 3aXUCT MpaBa Ha 3400y TTs 3arajibHOI CEPEHBOI OCBITH TOILIO.

Bkazana [HCTpyKIlisi TakoX MICTUTh TME€pPEIiK OCHOBHUX TOBHOBAXEHBb
MIIPO3/LIIB FOBeHAIbHOI mpeBeHIli HamionanpHO1 momimii Ykpainu sk cy0’ekTa
npodiTaKTUKK TIpaBonopyiieHs (4. 2 Po3ainy 1), mpaBuiia Ta 0cOOIMBOCTI BEIEHHS
npodirakTuyHOro 00JiKYy miTed BkazanuMm cy0’ektoMm (Po3min III), opranizarii
3aXO/IB IIOJ0 BCTAaHOBJICHHSI MICII€3HAXO/KEHHS TUTWUHU, SiKa OE3BICTH 3HUKIIA
(Pozminm 1V) , poGorm Ta 3miliCHEHHS 3aXOJiB IIOJO 3amoOiraHHs Ta MPOTHIIT
JIOMAITHbOMY HACUJIbCTBY, BUMHEHOMY AIThbMHU Ta cTocoBHO HUMX (Po3ain V) [1], Ta,
BPaxOBYIOUHM OCOOJIMBOCTI MPOQIIAKTUKN MPABOMOPYILIEHb SIK TISJIBHOCTI B LIJIOMY,
BAXKJIMBOCTI ii CHCTEMHOCTI Ta Oe3lepepBHOI B3a€MOJIi BCiX CYyO’€KTIB JUid
JOCSITHEHHSI TIO3UTUBHUX SIKICHUX Ta KUIBKICHUX TIOKa3HHMKIB 32 KpUTEPIsIMU
e(EeKTUBHOCTI, = CBO€YACHOCTI, OINEPATUBHOCTI, JIOTIYHOCTI, PEJIEBAHTHOCTI,
OOTPYHTOBAHOCTI Ta 1H., BapTO HE 3a0yBaTH 1 MPO HE MEHII BAXJHMBY YAaCTUHY
[HcTpyKIii, sika nependayae Taky B3a€EMOJII0 Y IPAKTUYHIN peanizauii miapo3auiaMu
foBeHanpHO1 TpeBeHuii HarionanpHoi momimii Ykpainu, a came Pozmin VI
BinnosigHo m0 uboro Po3ainy cuctemy B3a€MONOB’SA3aHUX CyO’€KTIB CKIIAJAIOTh: a)
1HII YMOBHOBa)KE€HI oOpraHu Ta miapo3autn HamionaneHoi momimii Ykpainu; 0)
Opranu my0uiyHOi ci1y>k0u (13 BHYTPIIIHIM PO3MOALIOM Ha OpraHy JAep:KaBHOI BIaIu
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Ta OpraHM MICIIEBOIO CaMOBPsIyBaHH:); B) 00’€IHAHI TEpUTOpiadbHI TPOMAIH; T)
MDKHApOJHUMU Ta TPOMAJCBKUMH OpraHizamisiMd; sIKI B MeXaX BIJIACHHUX
3aKOHOJaBY0 BH3HAUCHHX IMOBHOBAXKECHB 3IMCHIOIOTH B3a€MOJII0 13 IMAPO3JALIaAMH
IOBEHAJIbHOI IpeBeHIlii HarionanbHoi momiiii YKpaiHu 3a OKpEMUMH HaIlpsSMKaMH,
K1 0e3M0CepeTHBO MOB’A3aH] 13 3a0€3NCUCHHSIMHM 3aXUCTY IIpaB, CBOOO Ta 3aKOHHUX
1HTepeciB AiTeH, NMpo]iTaKTUKOIO MPABONOPYIICHb Y TUTSIYOMY CEPEOBHIIN, B T.U. 13
IPOTHUIIEI0 JOMAITHROMY HACHJIBCTBY, AUTAYINA O€3MOTISITHOCTI, peai3allis J1€BUX
METOJIMK, HAMpalbOBaHUX HAI[IOHAJIILHOIO MPAKTUKOI Ta MIDKXHAPOJHUM JOCBIIOM
(BpaxoByIOUM 1 CHUIbHI TPOEKTH), CTBOPEHHS HOBUX METOJUK Takoi poOoTH,
MiBUIIEHHS IKOCTI KaJpOBOTO pecypcy cy0’ €KTiB MPo(]iIaKTUKH MPABOMOPYILICHb.

TakuMm 9WHOM, aHANN3 YMHHOTO 3aKOHOJABCTBA HAJA€ PO3YMIHHS IMPO MiCIe
MIIPO3/LTIIB  IOBEHAIBHOT TpeBeHilii HaioHanbHOI momimii YKpaiHu y cucremi
cy0’€ekTIB MpOPIIaKTUKK TMPABOMOPYIIEHb K CHEIIaIbHOTO Cy0’€KTa, MISUTBHICTD
SAKOT0 HalpaBJICHA Ha BUPILIECHHS 3aBAaHb, 0€3M0CEPEIHBO MOB A3aHUX 13 3aXUCTOM
mpaB, CBOOOJI Ta 3aKOHHUX IHTEPECIB AUTHHH, 3aro0iraHHS BUYMHEHHIO HUMU Ta
CTOCOBHO HHX aJIMIHICTPATUBHMX Ta KPUMIHAJBHUX MPABOMOPYIICHb, BUSBICHHS
MPUYMH, YMOB Ta (aKTOpPiB, SKI I[bOMY CHpPHSIOTH (aHali3 MIKPOCEPEIOBHUIIA),
BXKUTTS 3aXOMIB JJIsi IX YCYHEHHSI B MEKaxX CBO€1 KOMIIETEHIIl; B3a€EMOIEI0 13
e(hEeKTUBHOCTI.

Cnucok BUKOPUCTAHHUX JIKEPeJI:
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https://zakon.rada.gov.ua/laws/show/z0686-18#Text (/lara 3Bepuenns: 21.12.2025

p.)

Koemyn K.O., suxnaoau kagheopu kpumiHaibHo20 npasa ma npasooxopoHHol
OisLIbHOCMI 3aNopi3bK020 HAYIOHATIBLHO20 YHIBEepCUmemy
M. 3amopixoks, Ykpaina
ORCID: https://orcid.org/0000-0002-6915-9736
ksenya.pankratova.93@ukr.net

OCOBJIMBOCTI KPUMIHAJIBHOI BUIIIOBIIAJIBHOCTI
HEIIOBHOJIITHIX B YMOBAX BOEHHOI'O CTAHY:
IMMPABOBUU ACIIEKT

FEATURES OF CRIMINAL LIABILITY OF MINORS UNDER
MARTIAL LAW: LEGAL ASPECT

Amnortartis (Abstract). The work is devoted to the study of the legal aspects of
criminal liability of minors under martial law. It examines the specific features of
applying criminal responsibility to juveniles in conditions of armed conflict and
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emergency situations. The study highlights the challenges arising from social
instability, limited access to educational and social institutions, and increased
criminal risk among young people. Particular attention is paid to the application of
special norms that consider the physiological, psychological, and social
characteristics of minors, as well as the necessity to balance effective law
enforcement with the protection of children’s rights. The paper also analyzes
practical issues, including the risk of disproportionate punishment, lack of preventive
and rehabilitative mechanisms, and the need for individualized approaches. Finally,
the study outlines measures to improve legislation, prevention programs, and the
qualification of law enforcement personnel to ensure a balanced and humane system
of juvenile criminal responsibility under martial law.

Kito4oBi ciioBa: KpuMiHalIbHA BIAMOBIAAIbHICTh, HEMTOBHOJITHIN, 3BIJILHEHHS
BiJI KpUMIHAJIbHOI B1JIMOBIAAIBHOCTI, 3BUIBHEHHS BiJl IOKApaHHS, MPUMYCOBI 3aX0/IH
BUXOBHOTO XapaKTepy, BOEHHHUI CTaH.

Keywords: criminal liability, minors, exemption from criminal liability,
exemption from punishment, educational corrective measures, martial law.

[IpaBoBuii  pexuM  BOEHHOTO cTaHy ¢Gopmye  crneuudiudi  yMOBH
(YHKIIOHYBaHHS MPaBOBOI CUCTEMH, 110 OE€3MOCEPEAHbO BILIMBAIOTh HA MEXaHI3MU
KpUMIHAJBbHOI  BIAMOBIAAIBHOCTI  HEMOBHOJITHIX.  IlopymieHHss  comianbHOT
CTaOUIBHOCTI, 3MiHA YMOB HUTTS Ta OOMEKEHHS JIOCTYIy JO0 OCBITHIX 1 COLIIJIbBHUX
IHCTUTYTIB CHPUSAIOTH MIJBUILIEHHIO KPUMIHOT€HHOTO PU3UKY Cepell 0Cl0 MOJIOI0T0
BIKy. ¥ IMX yMOBax OCOOJMBY aKTyaJlbHICTb HaOyBa€ NOCHIIKEHHSI KpPUMIHAIbHOI
BIJIMOBIJAJIHOCTI HEIIOBHOJIITHIX, OCKUIBKM BHWHHUKA€ HEOOXITHICTh 3a0€3MEUYUTH
OaslaHCc MK €(DEKTUBHICTIO IPABO3aCTOCYBAHHS Ta JOTPUMAHHSIM OCHOBHMX T'apaHTIN
paB TUTHHH.

[Ipobiiema KpUMiHAIBHOI BIJMOBIAAIBHOCTI HEMOBHOJITHIX € MPEIMETOM
JOCTIKEHHSI TaKuxX BITYM3HAHMX YyueHux, sk [I. Awapymko, 0. baymin, B.
baruprapeesa, B. bopucos, B. I'mymkos, B. I'omina, b. T'onoBkin, B. I'pumyxk, O.
Hynopos, B. €menssinoB, M. Kopxancbkuii, O. Koctenko, I1. Marumescekuii, M.
Menwsauk, €. Hasumko, 0. Tlonomapenko, B. Tamiii, I1. ®@pic ta 1. BogHouac y
HAyKOBIM JIiTepaTypl 3aJIMIIA€TbCA HU3KA JUCKYCIMHUX TMHUTaHb. 3OKpema,
HEIOCTAaTHLO JIOCHIKEH] 0COOJIMBOCTI KpUMIHAJIBHOI  BIJMOBITAIIBHOCTI
HETMOBHOJITHIX Yy HAJ3BUYAaHUX YMOBAX, 30KpeMa B Mepioj Jii BOEHHOTO CTaHy, 10
3YMOBIIIO€ aKTYyaJIbHICTh MOJANBIINX JTOCHIKEHD Y 1iH cdepi.

Bignosigxo 1o cr. 22 KpuminanbHoro kojaekcy Ykpainu (nani — KK Ykpainun)
KpUMIHAJIBHIM  BIMOBIAQIBHOCTI  MIJJISATalOTh OCOOW, SIKUM JO BYUHEHHS
KPUMIHAJIBHOTO MPaBONOPYLIEHHST BUIOBHWJIOCA IIICTHAALUATH PoOKiB. Ocobu, 10
BUMHUJIM KPUMIHAJIBHI MPABOMOPYIICHHS Y Billl BiJ YOTUPHAALSTH JI0 IIICTHAILUATH
POKIB, MIJISATAOTh KPUMIHAJIBHIM BIAMOBIAAIBHOCTI JIMIIE 3a TPSMO BU3HAYCHI
3aKOHOM CKJIaJId KPUMIHAJIBHUX MpaBoOnopyieHs [1].

Oco01MBOCTI KpUMIHAJIBHOI BIAMOBIJATBHOCTI Ta MOKApaHHS HETMOBHOMITHIX
pernamentoBanl y pozauni XV KK Vkpainu [1]. BuokpemienHs cnemniaabHOTO
pO3AUTy JO3BOJISIE BpaxyBaTW IMiJl 4Yac pO3B’SA3aHHA NHUTaHb MNPUTATHEHHS [0

AxmyanvHi npodiemu npasoeoi HayKu ma npasooxopoHHOI OiNbHOCIIE 22 epyons 2025 p.



23

KPUMIHAJIBHOI ~ BIJIMOBIJAIBHOCTI  HEMOBHOJITHIX  OCOOJMWMBOCTI 1X  TICHXIKH,
BUXOBaHHS, TMPUYMHUM W yMOBH, WIO0 CHOPUSIOTh CKOEHHIO KpHUMIHAJIBHHUX
PaBOMOPYIIEHb, 1 MPU3HAYUTHU 3aKOHHE M CIIpaBeUIMBE MOKAPAHHs, CIPSIMOBAHE Ha
IOCATHEHHS Horo 1iei [2, ¢. 177].

Oco0MBICTIO KpUMIHATIBHOI BIAMOBIIAILHOCTI HEMIOBHOMITHIX € 3aCTOCYBaHHS
CIeLlaJIbHUX HOPM, III0 BPaxOBYIOTh (Di310JI0T1YHI, TICHXOJIOTIYHI Ta COIllaJIbHI
XapaKTePUCTUKN 0COOM, a TAKOXK 11 COIliaIbHUM CTaTYC.

Jlo1aTKOBO, B YMOBaxX BOEHHOT'O CTaHY BUHUKAE MOTpeda y 3aCTOCYBaHHI HOPM
THMYAcOBOTO a00 CHeIialbHOro Xapakrepy [3], o J03BOJIAIOTH MPABOOXOPOHHUM
opraHaM pearyBaTd Ha 3JIOYMHU HEMOBHOJITHIX, HE MOPYIIYIOYH TIPU IIHOMY
OCHOBHMX MpaB Ta cBoOoA. lle BKiIrOYae OIIHKY COLalbHUX OOCTaBUH, CTYIEHS
HeOe3MeKH MPAaBOMOPYIICHHS Ta MOXJIMBOCT] 3aCTOCYBAaHHS aIbTEPHATHUBHUX 3aXO0/I1B
— BUXOBHHUX MPOrpaM, COLIaIbHOI MIATPUMKH Ta MPEBEHTUBHUX MEXaHI3MiB. Takum
YUHOM, IPABOBE PETYJIOBAHHS KPUMIHAIBHOI BIAMOBIJATBLHOCTI HEMOBHOIITHIX
MOENHYE 3arajibHi MPUHIMIK KPUMIHAJIBHOTO TMpaBa Ta croeuudiydi 3axoiw,
CIPsIMOBAH1 Ha 3aXHUCT TMpaB JUTUHU, 110 HA0yBa€e 0OCOOIMBOTO 3HAYEHHS y TIEP1OJT Ail
BOEHHOT'O CTaHy.

Boennuii ctaH CTBOpPIOE [OJATKOBI COIaJibHI Ta MPAaBOBI BUKIUKU JUIS
CUCTEMHU KPUMIHAIBHOI BIMOBIJAIBHOCTI HEMOBHOITHIX: MOPYUIYETHCS COIladbHA
iHppacTpykTypa, 3pocTae JOCTyHn 0 3a00pOHEHHMX pEYoBHH, 30poi Ta
KPUMIHAJIBHOTO CepefoBUIa. BianoBigHO, MPaBOOXOPOHHI OPraHH CTHKAIOTHCS 3
HEOOXITHICTIO 3a0e3neunTy e()EeKTUBHE pearyBaHHs Ha NPABOMOPYILIEHHS, CKOEHI
HEIMOBHOJIITHIMU, 30€epiraroun 0anaHc MK 3aXHCTOM CYCHUIbCTBA 1 IpaBaMu AUTHHH.

AHani3 mpaB03acTOCOBHOI MPAKTUKKU CBIIYUTH MPO TEHIAEHLIIO A0 301IbIICHHS
BUMAJKIB 3aJTy4Y€HHS HETIOBHOJIITHIX 10 KPUMIHAJIBHOI BIJIMOBIIAJIBHOCTI, 30KpeMa 3a
KpUMIHAQJIbHI ~ MPABONOPYIIEHHS MPOTH  BJIACHOCTI, MyOJiyHOI Oe3nmeku Ta
npaBonopsaky. Hapasi 3011bIIyeThCsl KIJTBKICTh 1 aKTUBHICTH CIIPOO MPEACTaBHUKIB
JIep’KaBH-arpecopa PO3TOPHYTH MEPEKY OPIEHTOBAHUX Ha MOJIOAb KaHaJiB Y
COIIMEpEeKax 1 MECEHJDKepax, sIKi 3aKJIMKAIOTh O BUMHEHHS JUBEPCIH Ta TEPaKTiB.
Taxki aii BexyTh 10 HEBIBOPOTHOCTI KPUMIHAIBHOI BIMOBIJATBHOCTI 32 1X CKOEHHS.
BaxnuBuMm € Te, MO HaBITHh y HAJA3BHUYAWHUX yMOBAaX 3aCTOCYBaHHS IMOKapaHHS
MOBMHHO BIJMOBIJATH MPUHIMIIAM TYMaHI3My 1 FOPUIAYHOI BIAMOBIJATHHOCTI Ta
3MIACHIOBATUCA 3 YpaxyBaHHSM iX BIKY, MCHUXOJOTIYHOTO CTaHy Ta COLIaJbHOTO
KOHTEKCTY.

3acToCcyBaHHS KpPUMIiHAJIBHOT BIAMOBIJATBLHOCTI JI0 HEMOBHOJITHIX B YMOBax
BOEHHOTO CTaHy CYyMNPOBOJIKYETHCS HHU3KOI MPOOJEMHHX acIHeKTiB: MO-Tepile,
3aKOHOJABCTBO YKpaiHU HE 3aBXIuW Tnepeadadae JOCTaTHIO THYYKICTh JUIs
pearyBaHHS Ha 3JIOYMHU HEIMOBHOMITHIX Y HaA3BUYaWHUX YyMOBaX, IO MOXE
MPU3BOIUTH 110 (opmaizalii Mpoiecy KpUMIHAIBHOTO MEPEeciiyBaHHs; MO-Ipyre,
ICHy€ PU3HMK HaJIMIpHOTO a00 HEMPOIOPIIHHOIO MOKapaHHS, OCOOJMBO y BHUITAJIKaX,
KOJIM OIliHKa 0OCTaBMH BUMHEHHS MPABOMOPYIICHHS yCKJIaJHEHA BOEHHUM CTAHOM;
MO-TPETE, HENOCTATHbO PO3BHUHYTI MEXaHI3MU NpOoQIIaKTUKKA Ta pecouiamizamii
HEMOBHOJITHIX, 110 YCKJIAJHIOE POOOTY MPAaBOOXOPOHHUX Ta COLIATBHUX 1HCTUTYTIB
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y 3amo0iraHHi KpUMIHAJIBHUM MPABOMOPYLICHHSIM Cepel MOJIO/II B yMOBAaX BOEHHOTO
CTaHy.

[ToBHOMacIITAOHE BTOPTHEHHS Ta aKTHBHI OOMOB1 Jii BHECIH CBOi 3MIHHU J0
MPIOPUTETHUX HAIPSAMKIB JISILHOCTI MiApo3auiiB HamioHanbHOT moimii Ta opraHis
Jep>KaBHOI BIIad 3arajioM. Tak, AISUTBHICTH MiJAPO3JUIIB FOBEHAIBHOT IPEBEHIIIT
HamionanpHoi mominii HaTerep 37e0UIBIIOT0 CHpsSMOBaHA Ha PO3MIYK O€3BICHO
3HUKJIMX OIT€H, BCTAHOBJICHHSA KIJIBKOCTI JIT€H OaraTOMITHUX CIMEH Ta CIMEH 31
CKJIQJHUMHU JKUTTEBUMH OOCTaBMHAMH, $KI 3aJMINAIOTHCS MEIIKaTH Y 30HAX
aKTUBHUX OOMOBHX [l 3 METOIO OpraHizaimii HagaHHS M JOTMOMOTH 1 eBakyarlii y
Outbmn OesmeuHi paiionm Ykpainu [4, c. 150]. Ile cBimuuTh Tpo HEOOXITHICTH
MOJIEpHi3allli Ta BJOCKOHAJICHHS 3aXOJiB 3armo0iraHHs 3J0YMHHOCTI HEMOBHOIITHIX
nigpo3ainamMu HarfioHansHOT MOMILIT Ta THIIMMU OpraHaMu Jep>KaBHOI BIIaJIH.

ToMmy a1 3MEHILIEHHS KPUMIHOT€HHHMX pHU3HMKIB BOAYA€ThCS 3a JOLUIbHE
3MIMCHATH 3aXOJH, CIPSMOBaHI Ha: YAOCKOHAJICHHS 3aKOHOJABCTBA IIITXOM
3aKpIIUICHHS HOPM, 1110 BpaxoOBYIOTh HAJ[3BUYAHUN XapakTtep OOCTaBUH Ta
MOJIUBICTh 3aCTOCYBAHHS aJbTEPHATHUBHUX 3aXOJIB BIUIMBY; 3alpPOBa>KEHHS
creniagbHuX MPOoQIUIAKTUYHUX MPOTpaM, IO BKIIOYAIOTH COLIAIBHY MIATPUMKY,
MICUXOJIOTIYHY JIOTIOMOTY Ta OCBITHI 3aXOJM JJIsi HEMOBHOJITHIX 1 I1X CIMEH;
MIIBUILIEHHS KBaTi(ikalii mpariBHUKIB MTPaAaBOOXOPOHHUX OPraHiB y cdepi podoTu 3
HETMOBHOJIITHIMU 3 YPaXyBaHHSM MCUXOJIOTTYHUX, COIIaJIbHUX Ta MPAaBOBHUX ACIEKTIB;
1HIMBIAyali3alliio Miaxo1y 10 MPaBo3acTOCyBaHHS, 1110 Mepeadadyae OiHKy 0OCTaBUH
CKOEHHS TPABOMOPYIICHHS, COIMIAJIBHOTO CEPEIOBHUINA HEMOBHOJITHBOTO Ta
MOXJIMBOCTEN MOT0 pecollianizallii Ta iH.

TakuM YMHOM, KpUMIHAJbHA BIJIMOBIJAIBHICTS HEMOBHOJITHIX B YMOBax
BOEHHOTO CTaHy € CKJAJHOI0 MpoOJIEMO0, L0 TMOEAHY€E MpPaBOBl, COLIAIbHI Ta
MICUXOJIOTIYHI acleKTH. BIpoBaPKeHHS 3a3HAYEHUX 3aXOJ1B JI03BOJIUThH 3a0€3MEUUTH
30aJlaHCOBaHy CHUCTEMY KPHUMIHAJIBHOI BiJMOBIJABHOCTI, SIKa OJHOYACHO 3aXUIIAE
mpaBa JWUTHHA Ta IHTEPECH CYyCHUIbCTBA Yy cdepi myoOmiyHoi Oe3neku Ta
MIPaBOTOPSIIKY.
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OKPEMI ACIIEKTH 3ANIOBI'AHHA BOEHHUM 3JIOYNHAM
1010 BIMCHbKOBOITIOJIOHEHUX TA MUPHOI'O HACEJEHHS HA
OKYIOBAHUX POCIEIO TEPUTOPISIX YKPATHU

CERTAIN ASPECTS OF PREVENTING WAR CRIMES WITH
RESPECT TO PRISONERS OF WAR AND CIVILIAN POPULATION IN
THE TERRITORIES OF UKRAINE OCCUPIED BY RUSSIA

Abstract. This work provides a criminological characterization of war crimes,
the objects of which were prisoners of war and the civilian population of the
territories of Ukraine occupied by the Russian Federation (RF) during 2014-2025. In
particular, the following trends have been identified that are associated with the
above-mentioned illegal activities of the aggressor state, namely: 1) an increase in
the number of criminal offenses that infringe on the fundamental rights and freedoms
of prisoners of war and the civilian population; 2) an increase in the number of cases
associated with socially dangerous consequences (intentional murder, infliction of
serious bodily harm, torture, etc.); 3) the lack of proper legal assessment of such
socially dangerous acts by the relevant subjects of the criminal process, due to legal
gaps and conflicts related to this issue; 4) others. Based on this, it is stated that the
indicated issue is relevant and has theoretical and practical significance, and
therefore should become the subject of separate scientific research at the doctrinal
level.

KiarouoBi cjoBa: 3amoOiraHHs; KpuUMIHAJbHE TPABOMOPYIIEHHS, BOECHHUMN
3JI0YHMH, BIMCHKOBOTIOJIOHCHHH; IIMBUIbHE HACEJICHHS; KPUMIHOJIOTIYHO 3HAYYIIl
MMOKA3HUKH; TECHJICHIIII.

Key words: prevention; criminal offense; war crime; prisoner of war; civilian
population; criminologically significant indicators; trends.

AHaJli3 KPUMIHOJIOTIYHO 3HAYYIIMX IMOKA3HUKIB JIAHOTO BUAY 3JOYMHHOCTI
CBIJTUUTH MPO LIOpIYHE, po3nounHaroyu 3 2014 poky (moyaTKy Tak 3BaHOI rOpPUAHOI
BilHM TipoTM VYKpainu) Ta 10 chorogeHHs (2024 p.), 3pocTaHHS KIJIbKOCTI
KpI/IMiHaJ'IbHI/IX NPaBoNOpYIleHb, SKl TOCSTal0Th Ha OCHOBHI MpaBa 1 cBOOOIU
BiICHKOBOIIOJIOHEHHX 1 IIUBUIbHE HACENEHHS, 0COOJIMBO B YMOBaX BOEHHOTO CTaHy,
10, 3BUYaiHO, O0’€KTHUBHO JAETEPMIHOBAHO BIICHKOBOIO arpecwfo (JTaTeHTHOIO 1
BIIKDUTOIO0) 3a3HAYEHOI 3J0YMHHOI nepxkaBu. Tak, y 2013 pormi (HamepenoHi
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ribpuaHoi BiliHKM) B YKpaiHi He Oyli0 3apeecTpOBaHO >KOJAHOTO KPUMIHAIBHOTO
NPaBOMOPYIICHHS MPOTH MUPY, O€3MEKH Ta MIKHAPOJHOTO MPABOMOPSIKY (PO3ALI
XX Ocobmupoi yactuau KK) [1]. HatomicTs, y 2021 pori (ocTaHHROMY BIJTHOCHO
«MUpPHOMY» Tiepioai B YKpaiHi) KUIbKICTh TaKHUX CYCIUIBHO HEOe3NeYHUX IisSHb
cknana 6unbire 300, a iX muTOMa Bara y CTpyKTYpl 3arajibHO1 3JIOYMHHOCTI Jlocsrana
0,1% [1]. Y cBoto uepry, IMHaMiKa UX KPUMIHAIBHUX MPABONOPYIIEHD Y MOAAbIIII
poku Mana Takuil BUDIA: y 2022 pori Oyno o6mikoBaHo 62 Tuc. 128 3a3HaueHUX
cycnuibHO Hebe3neyHux AisiHb (17,1% y cTpyKTypi 3araibHoOi 3J104MHHOCTI); y 2023
p. — 62 tuc. 667 (13,2%); y 2024 p. — 30 tuc. 151 (6,1%) [1].

Otxe, xo4ya y 2024 porii ¥ 3MEHIIIIACH 3arajibHa KUTBKICTh 3JIOYMHIB MPOTH
MUpy, O€3MEeKH JIOJICTBA Ta MDLKHAPOAHOTO MPaBONOPAIKY, MPOTE iX CyCIJIbHA
HeOe3NneKa 3aJIdilaiach HACTUIBKM BEJIUKOIO, 110 CTBOPWJIA PEalibHI 3arpo3u M Ha
IHIIMI 00’ €KT KPUMIHAJIBHO-IPABOBOi OXOPOHU — HalLlOHAJIBHY Oe3neky YKpainw,
o, 6e3 CyMHIBY, Ma€ CTaTh MNPEIMETOM BIANOBIAHOTO pEaryBaHHs yCiX OpraHiB
nep>xkaBHoi Binaau (ct. 6 Konctutymii YkpaiHu) Ha 3a3Ha4€Hi CyCHiJIbHO HEOe3MeuH1
aBuIIa 1 nporecu. [Ipu oMy 0coOIUBY POJb MAIOTh BIAITPATH HAIIOHAJBHI CY/H,
AK1 IUISIXOM Yy3araJIbHeHHsI CYJI0OBOI MPAKTHUKU 3 O3HAYEHOI KaTeropii KpUMiHAJIbHUX
MIPOBA/PKEHb MOKYTh CTBOPHUTH BIJMOBIIHI METOAO0JIOTIYHO-TIPUKIIA/IHI 3acajid 010
3amofiraHHs 'y TOMY YHCIl BYMHEHHIO KPUMIHAJIBHUX MPABONOPYIICHb, SKi
NOCSTaloTh Ha OCHOBHI IMpaBa 1 CBOOOAM BIMCHKOBOIOJIOHEHUX 1 IIMBUIHHOTIO
HACEJICHHS B yMOBaX BOEHHOTO CTaHY.

JlomaTkoBUM ~ apryMeHTOM 3 I[bOTO TPUBOAY BHCTYNAlOTh HACTYIIHI
CTaTUCTUYHI BIAOMOCTI: @) Yy CTPYKTYpl KpPUMIHAJbHUX MPABONOPYUIEHb AAHOI
KaTeropii Taka 13 HHMX, SK MOPYILIEHHS 3aKOHIB Ta 3Bu4YaiB BiiHM (cT. 438 KK),
mopivyHo ckiagae ouibine 80%, a moB’s3aHUX 3 YMUCHUM BOWMBCTBOM (4. 2 cT. 438
uporo x Kopekcy) 1,6 Tuc. BumaakiB y ix 3aralbHiii KuibkocTi — 6% [1];
nomupeHuMu € 1 punajaku reHouuay (cr. 442 nanoro KK) ta naitmanctBa (cT. 447
KK); 6) y cTpykTypi 00IKOBaHUX KPUMIHAIBHUX MPABOMOPYIIEHb IOPIYHO TUTHKU
st 40% cy0’€eKTiB iX BUMHEHHSI OpraHaMu JOCYA0BOTO po3ciiayBaHHs (CT. cT. 36-40
KIIK) BpyuaroThbcsi MOBIIOMJICHHS MPO Mi03pU 3 I[LOTO MpUBOAY (CT. cT. 276-279
KIIK); B) y cTpyKTypi BCiX 3aBEpIICHHX OpraHaMH JOCYJOBOTO PO3CIIiTyBaHHS
KPUMIHAJIbHUX TTPOBAKEHDb KUTHKICTh CKEPOBAHUX JI0 CYAY CKJIaJIa€ MOPIYHO MEHIIIC
36% [1]; T) y 3arajibHIi CTPYKTYpl 3aBEpIIEHUX 1 CKEPOBAHUX 10 CYIy 3HAYHOIO
HIOPIYHO € TakKoX M KUIBKICTh KPUMIHAJIBbHUX MPOBAIKEHb, IO IMOB’s3aHl 3
KJIOTIOTaHHSM TIpo iX 3akpuTTs (m. 3-1 4. 1 cr. 284 KIIK); 3akputux 3a IHIIUMHU
mijgcraBamu (1. 1. 5, 7, 10, 14 4. 1 ct. 284 Bkazanoro Kojekcy), a TakoXK KUIBKICTh
TaKMX MPOBAIKEHb, PIIICHHS IIOAO0 SKUX NpUUHATO He Oyno (0e3 ypaxyBaHHS
synuHeHux) — 45% mopiuno [1]. OTxe, y3arajgbHEHHS BKa3aHUX KPUMIHAIBHUX
MPaBOIOPYIIEHb, Yy TOMY 4YHCIl W THX, $KI CTOCYHOThCS JOCHIIKYBaHOT
npoOsieMaTUKU, € 00’ €KTUBHOK HEOOXIAHICTIO MiSUTLHOCTI BIAMOBIIHUX CYHIB Yy
CUCTEeMI MpaBOCYAAs YKpaiHu, M0 JAaCTh MOXJIMUBICTh YAOCKOHAJIUTH ICHYIOUY Y
3B’A3Ky 3 IIMM TMPAKTUKYy, a TaKOoX 3amoOLKHY MiSUIbHICTh, CHpPSAMOBaHy Ha
HelTpami3alio, OJOKyBaHHS, YCYHEHHS TOILIO JE€TEPMIHAHT, $SKI CIPHUSAIOTH
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BUYMHEHHIO 3JI0YMHIB TPOTH BIMCHKOBOMOJIOHEHUX 1 OCI0 3 4HCIa IUBUIHLHOTO
HACeJICHHS B YMOBaX BOEHHOTO CTaHy B YKpaiHi.

30kpema, esiKl €JIEeMEHTH METOJI0JIOTTYHO-ITPUKIIAIHOTO CIPSIMYBaHHS 3 JTaHOT
npo0ieMaTUKY BUKJIA/IeH] y TeMaTHYHOMY orjisifii BepxosHoro Cyny 3a 2022-2024 p.
p. [2]. IIpoTe, 3 ornsay iCHYHOYHMX y ChOTOACHHI MPABOBUX MOMUJIOK, MPOTAIHH 1
KOMI31d, a TakKoX 3 YypaxyBaHHSM KPUMIHOJOTIYHO 3HAYYIIMX TOKa3HUKIB
3a3HAYEHOTO BHUY 3JI0YMHHOCTI, 0€3 CYMHIBY, II€ € HEJIOCTaTHRO Ta OOYMOBIIOE Y
3B’SI3Ky 3 IIUM HEOOXIAHICTh IMATOTOBKH 1 OIMyOJiKyBaHHS CIUJIBHOI ITOCTaHOBH
Kpuminanmeroro Cyay y ckmaai Bepxosuoro Cymy, ska 0 BigoOpaxkama BCi
npoOJieMHI MHTAHHA Ta NUIAXM iX TMOJAJBIIOr0 BHPIIMICHHS, IO CTOCYIOTHCA
JTOTpUMaHHS OCHOBHMX MPaB 1 CBOOO/1 BICHKOBOITOJIOHEHUX 1 IUBUILHOTO HACETIEHHS
B YMOBaxX BOEHHOTO CTaHy B YKpaiHi.

3okpema, M. I. XaBpoHtok chopmystoBaB 3 LbOIO MPUBOIY, K MIHIMYM, 20
nuTaHb 10 BepxoBHoro Cyny, siKi € Ha ChOTOJIHI aKTyaJIbHUMH Ta TaKHUMH, 10 MAIOTh
MpaKTUYHE 3HAYEHHA 3 OTJISy ICHYIOYOi CYJI0OBOi MPAKTUKU 1 JAOCTIIKYBAaHOI y 11K
po6oti mpobnemaruku [3], a came: 1) Hu3ka crareir ymHHoro KK Vkpainu (cT. CT.
436, 437-442) nwe B TMOBHIA Mipi CHIBBIAHOCATHCS 3 TOJIOKEHHSAMU JKEHEBCHKOI
KOHBEHI[II TPO TOBO/DKEHHS 3 BIWCHKOBOIOJIOHEHUMH, 30KpeMa, Yy YaCTHHI
€(EeKTUBHOCTI 3aCTOCYBaHHS 3aKOHY IMpPO KPUMIHAIBHY BIAMOBIIAIBHICTh Ta
BUKOPUCTAHHS TPHU I[bOMY Y JHUCIO3MIIEI0 CTaTell TaKUX IOHATH, K «KOPCTOKE
MOBOJIKEHHS»; «3a00pOHEH1 3acCO0M BEACHHS BIMHW»; «IHII MOPYIIEHHS», T. 1H.,
BiJIIA0YHM iX TIIyMau€HHs Ha PO3CY.l Cy1y, a HE pO3’sICHEHb Y BUI MPUHHATTS 0 X
HOpM, SKI Hajae 3akoHoAaBeub [4] (ToOTo Oe3 3AlMCHEHHS TakK 3BaHOIO
ABTEHTUYHOI'O TIyMAu€HHsI, Cy0 €KTOM, SIKMi BUJIaB HOPMATHUBHO-IPABOBHIl aKT); 2)
J0C1 B Halllli JIep>KaBl HE CTBOPEHO HAJIEKHUX NPABOBUX MEXaHI3MIB peani3alli
3akoHy Ykpainu «IIpo BHeceHHsI 3MiH 0 JEAKUX 3aKOHOJABYMX AaKTIB YKpaiHU
11010 IMIUIEMEHTAI[lT HOPM MI>)KHAPOJIHOTO KPUMIHAJIBHOTO Ta TYMaHITApPHOTO MIPaBay
(30Kkpema, 11e muTaHHA, Beyrneped BuMoram m. 17 ct. 92 Koncrurymii Ykpainu, y
30poitHnx Cuiiax YKpaiHu perylio€Thbcsl HE Ha PIBHI 3aKOHOJIABUMX aKTIB, a
MOJIOKEHHSIMU BIJJOMYMX HOPMATHBHO-TIPABOBHX JKEpe» [5]), M0 TaKOXK MOKHA
BIIHECTH JI0 OJHIET 3 MPAaBOBUX IPOTAJIMH, SIKI MOB’s3aHl 3 BUKOHAHHAM Y KPaiHOIO
BuMor KoHBeHIIIi Mo MOJETmIeHHs 0JI TOPAHCHHUX 1 XBOPUX Y JIIOUUX apMisiX BiJl
12.08.1945; 3) iHmN NOWTaHHS, IO MAalOTh IPsSME BIJHOIISHHS JO JOTPHUMaHHS
OCHOBHMX TpaB 1 CBOOO]I BINCHKOBOMOJOHEHHUX 1 LIMBIJILHOTO HACEJIEHHS B YMOBax
BOEHHOTO CTaHy (HallpUKJIa, Y1 MOXYTb OYyTH 3aCTOCOBaHI B YKpaiHi MOJOXKEHHS
1010 00CTaBHH, SIKI BUKJIIOYAIOTh 3JI0YMHHICTH AisiHHA (CT.cT. 36-43 KK) BimHOCHO
KPUMIHAJIIBHUX TPABOMOPYIIEHb, MOB’SI3aHUX 3 MOPYLIEHHSM 3aKOHIB 1 3BUYAIB
BIMHM; Y MalOTh IMYHITET BiJ IPUTSITHEHHS JO KPUMIHAJIBHOT B1AMOBIIaJbHOCTI TaK
3BaHI KOMOATaHTH; KOJIM yYMHUCHE BOMBCTBO ciif kBamidikyBatu 3a cT. 438 KK
VYkpainu; iH.) .

OTxe, IpaBoOB1 MPOTAJIMHYU, KOJI31{ Ta 1HII MPOOIeMH KPpUMIHATBHO-IIPABOBOI
OXOpPOHHM 00’€KTIB, IO CKJIAJaI0Th 3MICT MOPSJIKY HECEHHsI BIMCHKOBOI CIy»Ou Ta
3amo0iraHHs 3JI0YMHAM MPOTH OE3MEKH JIFOJICTBA 1 MIKHAPOIHOTO MPABOIMOPSIKY, a
TaKOX JETEPMIHYIOTh Y 3B’ 513Ky 3 IIUM ICHYIOUl B YMOBaX BOEHHOTO CTaHy MpoOieMu
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MIPaBO3aCTOCYBAaHHsI, OCOOJIMBO OpraHaMH MPaBOCYAsA, 00’€KTUBHO MOTPEOYIOThH X

PO3B’sI3aHHS HA HAYKOBOMY PiBHI, 110, Y CBOIO YEPTy, MIATBEPKYE HEOOXITHICTD iX

PO3TIIAAY SIK HAMOUIBII aKTyaIbHUX 1 MPUKJIAAHUX Y JIaHIM TOKTPUHAIBHINA PO3poOIIi.
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BUKJAJAHHSA OCBITHBOI'O KOMIIOHEHTY
«AJJMIHICTPATUBHE IIPABO YKPAIHW» JJI51 3/IOBYBAYIB
OCBITHIX ITPOI'PAM «IIPABO» TA «IIPABOOXOPOHHA AISAJBHICTDb»
Y 3BO MA€ BYTHU TOTO’KHUM YU BCE K TAKHU BIIMIHHUM?

SHOULD THE TEACHING OF THE EDUCATIONAL COMPONENT
«ADMINISTRATIVE LAW OF UKRAINE» FOR STUDENTS OF THE
EDUCATIONAL PROGRAMS «LAW» AND «<LAW ENFORCEMENT

ACTIVITIES» IN THE JUDICIAL UNIVERSITY BE THE SAME OR STILL
DIFFERENT?

Abstract. The educational component «Administrative Law of Ukrainey

based on the analysis of regulatory legal acts is considered as a mandatory

component of the training of future lawyers and law enforcement officers. The
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corresponding educational component is a mandatory element of the cycle of
professional educational disciplines. Its study is focused on the formation of special
(professional) competencies and learning outcomes in applicants, which must be
demonstrated by applicants during the unified professional entrance exam and the
unified state qualification exam. The inclusion of the educational component
«Administrative Law of Ukraine» in the programs of the unified professional
entrance examination and the unified state qualifying examination confirms its
importance for the professional training of future lawyers and law enforcement
officers. At the same time, there are different approaches to the content of the
relevant educational component for the two above-mentioned educational programs
and methods of studying it when training lawyers and law enforcement officers. For
future lawyers, it is characteristic that the material for studying all components of
General Administrative Law is evenly distributed. For future law enforcement
officers, the focus of attention when studying «Administrative Law of Ukrainey
should be maximally concentrated, taking into account the specialization of law
enforcement activities, on certain institutions of the relevant branch of law and
legislation.

KirouoBi cjoBa: OCBITHS mporpama, MpaBo, MPAaBOOXOPOHHA MISUIBHICTD,
OCBITHI KOMIIOHEHT, aJMIHICTpaTHBHE IIpaBO, CIeEliaJibHI KOMIIETCHTHOCTI,
pe3yiabTaTH HaBYaHHS, 3MICT, BUKJIAJJaHHS

Key words: educational program, law, law enforcement, educational
component, administrative law, special competencies, learning outcomes, content,
teaching

Ax migroroBka 3700yBayiB BHILOI OCBITH OCBITHIX mporpaMm «lIpaBoy», Tak i1
ocBiTHIX nporpaM «lIpaBooxopoHHa MISJIBHICTE» JIA Nepmoro (6akaaaBpChKOIO)
piIBHS BHUIIOI OCBITHM TependavyaroTh BHUKJIQJaHHS OCBITHBOTO KOMIIOHEHTY
«AIMIHICTpaTUBHE TIpaBO YKpaiHw». binplie Toro, BapTo oApasy K 3a3HAYUTH, IO
e OCBITHIA KOMIIOHEHT BKIIOYEHO 0 Tmepeniky «OO0B’S3KOBUX OCBITHIX
KOMITOHEHTIBY 1 30kpeMa «I{ukiry mpodeciitHoi miaroroBkuy». I 11e € HeBUNAAKOBUM 3
OTJISiy Ha BKIIFOUEHHS WX JBOX crerianpHocTel no [leperniky perynpoBaHux, i3
(MIIBUIICHAM PIBHEM >OPCTKOCTI» HOPMATHMBHOI perjaMeHTallli SK y 4YacTHHI
JOMyCKy HaBYaHHA, TaK 1 3MICTOBHOTO HANOBHEHHS OCBITHBOTO MPOLECY, 10
BU3HAYEHHS! KOMIIETEHTHOCTEH, SIKMX MaroTh HaOyTH 3/100yBayiB, TaK 1 pe3yJbTaTiB
ix HaBuanHs. Tak, 30kpema, mojiokeHHs CTaHAapTy BHIINOI OCBITH JJis TEPIIOTO
(6akanmaBpChKOIo) piBHS BUIIOI OCBITH IS crieniayibHOCTI «IIpaBoy, 3aTBepIsKeHOTro
Hakazom MinictepctBa ocBiTH 1 Hayku Ykpainu Ne 644 Big 20 nunusa 2022 poky (31
3MiHaMu), epe10avyaroTh B SIKOCTI OJIHI€ET 13 crielialibHUX KoMIeTeHTHOCTeH « ... CK
7. 3maTHICTH 3aCTOCOBYBAaTH HOPMH Ta IHCTUTYTH MpaBa, IMOHANMEHIIE 3 TaKUX
rajy3ei, sK: KOHCTUTYIiiiHE MpaBoO, aAMIHICTpaTHUBHE MPaBO 1 aaMIHICTPATUBHE
npolecyaibHe MpaBo, LUBUIbHE 1 IMUBIIBHE MpOILIECyalbHE MPaBO, TPYAOBE MPaBO,
KpUMIHAIbHE 1 KpUMIHAJIBHE TpollecyaibHe mpaBo» [l], 13 KOpendiieo y 4acTHHI
BHU3HAUEHHS pe3yJbTaTiB HaBUaHHS, cepel sSkuxX 1 « ... PH 13. 3naru ta po3ymitu
0COOMMBOCTI pearizaiii Ta 3aCTOCYBaHHS HOPM MaTepiajibHOTO 1 MPOIECyaTbHOTO
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npaBa» [1]. Ilopsn i3 uum, Ilporpama mpemnmerHoro Ttecty €auHOro (HhaxoBoro
BCTYITHOTO BHUMPOOYBaHHS Uil BCTYIy 3a cremianbHicTio «lIpaBo» mis 3100yTTs
BUILIOi OCBITH 3a JPYTrdM (MariCTeépChbKMM) pIBHEM BHINOi OCBITH, 3aTBEp/XKEHA
Hakazom MinicrepcTtBa ocBiTu 1 Hayku Ykpainu Ne 107 Bix 03 Oepesnst 2022 poky, B
AKOCTI  OOOB’SI3KOBOTO  CKJIQJIOBOTO  €JIEMEHTY TeCcTy Iependadae  po3zia
«AIMIHICTpaTUBHE MPaBo YKpaiHu», 13 muTtomoro Baroto (70%) ta 13 piIBHOMIpHUM
PO3IOIIIIOM MIXK TeMaMH «AJIMIHICTpAaTUBHE MPaBO SK rajgy3b MyOJIYHOTO MpaBay
(10%), «Cy0’extu amMminictpatuBHOoro mpasa» (10%), «lHcTpymMeHTH myOIi4HOTO
anminictpyBanasy  (10%), «AnMiHicTpaThBHA mpoueaypa. AJAMiHICTpATHUBHI
mocmyre»  (10%), «3axuct mpaB mpuBaTHOI ocobu y cdepi myOIIUHOTO
aaminictpyBaHHs» (10%), «Ciyx0oBe npaBo» (10%), «AAMIHICTpaTUBHE JEIIKTHE
npaBo» (10%) Ta piBHeM kommereHTHOCTEl «B» Ta «C» BiamoimHo (PiBenp B.
HeoOximnuii kBamiikaumiituuii  piBeHb «3HaHH®», «Po3yminns»; Pisens C.
HeoOxinnuii kBamiikauiiHui piBeHb «3HaHHSD», «PO3yMiHHA», «3aCTOCYBaHHS»)
[2]. A Takox IIporpama €JIKI 3 IlpaBa, xoua 1 mus 3700yBaviB APYyroro
(MaricTepchbkoro) piBHS BHINOI OCBITH, OJHAK Taka, sIKy BapTO PO3TJISAATH SK
«EIMHUN 30BHIMIHIA (QUIBTP» MEPEBIPKU PIBHA MIATOTOBKH 37100yBaya 1 MEPBUHHOTO
JOMYyCKy Horo g0 mpodecii, 3aTBep/ukeHa Hakazom MiHicTepcTBa OCBITH 1 HAyKH
VYkpainu Ne 1076 Bix 08 sxoBTHst 2021 poky (y penakiiii Hakazy MiHicTepcTBa OCBITH
1 Hayku Ykpainu Ne 503 Big 11 xBitHs 2024 poky), y CTPYKTypi mepeadadae siK
000B’SI3KIB PO3ALT «AIMIHICTpaTUBHE MPABO YKpaiHW», 13 MUTOMOIO Barorw «6,5 -
8,5 %» [3]. Bce e 00’€KTUBHO 3yMOBIIOE BKJIIOYEHHS OCBITHHOIO KOMIIOHEHTY Y
HaBYAJIBHUYN TUTaH I 37100yBayiB OCBITHROI mporpamu «lIpaBo» s mepiioro
(6akanaBpChKOIo) piBHS BUIIOiI OCBITH SIK OOOB’SI3KOBOTO OCBITHHOI'O KOMIIOHEHTY,
30pIEHTOBAHOTO Ha (opMyBaHHSI y 3100yBayiB BIJAMOBIJHOTO PIBHSA, a TaKOXK SK
OCHOBH JJIs1 MIATOTOBKM 3/100yBayiB Jpyroro (MariCTepchbKOro) piBHS BUILIOI OCBITH,
CrieliaJIbHUX KOMIIETEHTHOCTEH M1 npodeciitHol peaniszaiii y cdepi npasa.
CrangapT BUIIOI OCBITH Jis Mepiioro (0akagaBpChKOTo) piBHs BHUIIOI OCBITH
cnemianbHocTi  «IIpaBOOXOpOHHA  MISUIBHICTBY,  3aTBepmkeHuid  Hakxazom
MinictepcTBa ocBiTH 1 Hayku Ykpaiau Ne 578 Bix 30 kBitHa 2020 poky (B pemaxirii
Haka3y MiHicTepcTBa ocBiTH 1 Hayku Ykpainu Ne 769 Bin 28 tpaus 2024 poky), npu
BHU3HAUEHH]1 CHELIaJIbHUX KOMIIETEHTHOCTEH Y MAEKUIbKOX TIOJOKEHHAX MICTATh
Oe3rmocepeiHi 3ralyBaHHs BIAMOBIIHOI Tayry3i mpaBa, a came: « ... CK 2. 3naTHicTh
3M1MCHIOBATH KOHTPOJb (HArjsa) 3a JOAEp)KaHHS BUMOI 3aKOHOJIABCTBa y cdepi
MPABOOXOPOHHO1 AiSUIBHOCTI», «... CK 6. 37aTHICTh y MeXax CBOEI KOMIIETEHIIIT
3a0e3MeuyBaTy 3aKOHHICTh 1 MPaBOMOPSAOK, Oe3nmeKy ocoOu Ta CYCIHUIbCTBA,
HE3aKOHHOMY OOIry HAapKOTHKIB, IICUXOTPONHUX PEYOBHH, iX aHAJIOrIB YH
npekypcopiB», « ... CK 7. 3maTHicTb y Mexax CBO€l KOMIIETEHIT e(pEeKTUBHO
3abe3rneuyBaTy my0JiuHy (FPOMajChKy) 0e3MeKy Ta MOpsA0K, B T.4. MiJ] 4aC MaCOBUX
nopyuieHs ...», «CK 9. 3natHicTh HajaBaTu MPaBOOXOPOHHI mociyruy, « ... CK 10.
31aTHICTh 0 aHali3y Ta OLIHKM NPUYUH, YMOB Ta (PakTOpiB, 10 BIUIMBAIOTH Ha

BUYMHEHHS ... aJMIHICTpPAaTUBHHMX IMpaBomopyuieHs», a Ttakoxk CK 12 «
3MIIACHIOBATH OXOPOHY OO’ €KTIB JE€pKaBHOI BIAJHOCTI, JEp>KaBHY OXOpOHY ...», CK
14 « ... 3acTocOByBaTH 3axoAu (PI3WYHOrO BIUIUBY, CIELialbHI 3acobu Ta
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BOTHEMaJbHy 30poto...», CK 15 « ... KOHTpoib 3a JOTpPUMAHHSIM CIELiaTbHUX
npaBui ...», CK 16 « ... 3abesneuyBaTtu iHMopmaliiiny 6e3neky ...», CK 17 « ...
OXOPOHY JIeP>KABHOI TAEMHHUIIL ... 3 HOCIAIMHU 1HGOpPMAIlli 3 0OMEKEHUM JIOCTYIIOMY,
CK 18 « ... 3ano0iranss ... aAMIHICTPATUBHUM IPABOMOPYIICHHSM ...» [4]. biibiie
TOro, y JOJaTKaxX, 13 ypaxyBaHHsIM chenudiky creriagizaiii y mpaBOOXOPOHHIN
JisUTbHOCTI, mependadaroThest M gonatkoBi CK, dopmyBaHHS skuX 3a0e3MedyeThCs
3aBASKA ONAHyBaHHIO 3700yBayamMH OCBITHBOTO KOMIIOHEHTY «AJIMIHICTPATUBHE
npaBo YkpaiHuw». PeneBantHumu € U chopmynboBani y CraHmapTi pe3ysbTaTu
HaBUYaHHS, SKI KOPEJIOIOTH 13 CTEIialbHUMH KOMIIETEHTHOCTSIMU W (OPMYIOTHCS 32
MiJICYMKaMH BHBYEHHS 3700yBayaMM BHIE3a3HAYECHOTO OOOB’SI3KOBOTO OCBITHHOTO
KOMITOHEHTY LIMKITY NPOQeCciiHOT MIATOTOBKH.

OTxe, 3 OISy HOPMATUBHO-NIPAaBOBUX 3acaj] MIATOTOBKU 3/100yBayiB
nepioro (0akaaBpChKOro) piBHS BUILOI OCBITH 32 OCBITHIMU nporpamamu «IIpaBo»
Ta «IIpaBoOXOpOHHA NISUIBHICTBHY, MOKHA LIIKOM CTBEPKYBATH NP0 YHI(PIKOBAHHIA
(xoua ¥ 13 pizHUMH (hopMaMu 30BHIIMIHBOT (iKcallii) MiaXia JEp:KaBU 10 BU3HAHHSA
OCBITHBOI'O KOMIIOHEHTY «AJMIHICTpAaTUBHE NpaBO YKpaiHW» B SKOCTI Ba)JIMBOTO
CKJIQJIOBOTO €JIEMEHTY MIArOTOBKM MaiOyTHIX (haxiBlliB, BU3HAHHS HOT0 B SIKOCTI
000B’SI3KOBOTO OCBITHROTO KOMITOHEHTY 3MICTY BIAMOBIIHUX OCBITHIX Iporpam. Lle i
o6yMoBItoe BKIItOUeHHS BciMa 3BO, sK1 31HCHIOIOTH MiATOTOBKY 3400yBayiB BUIIOT
OCBITH 3a ocBiTHiMU Tporpamamu «lIpaBo» Ta «IIpaBooxopoHHa AISUTHHICTEY 3a
nepmiiM  (OakaJlaBpCbKMM) PIBHEM BHILNOI OCBITH BIAMNOBIAHOIO OCBITHHOTO
KOMITOHEHTY y 3MICTY OCBITHIX IIpOrpaM, y HaBYaJIbHUH IJIaH, BOJHOYAC 13 MPOSBOM
MEBHOI ABTOHOMII CTOCOBHO OCBITHIX (OpPM 1 METOJIB HAaBYaHHS, HaBYaJIbHUX
JDKEepes, OCBITHIX 1HHOBalid. [liATBEpIKEHHSIM ILOTO MOXYTh CIYTyBaTd
MIATOTOBJIEH] AaBTOPCHKMMHU KOJeKTUBamMu pi3HuX 3BO HaByanbHi MNOCIOHUKH,
MIIPYYHUKH 3 HAa3BOK «AIMIHICTpATUBHE MpaBO YKpaiHW», 13 BUKOPUCTAHHSIM
PI3HHMX KOH(Dirypaiiiii KOMIOHYBaHHS 3MICTOBHOI'O HAalTOBHEHHS [5].

Xoua BIAMOBIAHUN OCBITHIH KOMIIOHEHT IS JIBOX OCBITHIX Tmporpam —
«IIpaBo» 1 «IIpaBOOXOpPOHHA TISTBHICTE» € 000B’ I3KOBUM, MPOTE BECTU MOBY IPO TE,
10 WOr0o 00CST 1 3MICT TaKOXK Ma€ OYTH TOTOXKHUM JUIsl HUX, HABPSJ YA MOMIJIHMBO 1
notiapHo. HaBiTh aHami3 moiaokeHp Buiie3asHadeHnx CTaHIapTiB BHINOI OCBITH IS
JIBOX CIEHIaIbHOCTEN CBIAYUTH MPO TE€, IO JJIS KOXKHOI 13 IUX CHeIiabHOCTEN
pi3HUM € 00csar TOro Marepialy, SAKUH MaroTh ONaHyBaTh 3100yBadyi, 1
KOMIIETEHTHOCTEH, $KI y HHUX MawThb OyTH cdopmoBaHi. SKIIO IJs OCBITHBOI
nporpamu «IIpaBo» B SKOCTI «0a30BUX» MarOTh OyTH CKIaAoBi — «IHCTpyMEeHTH
nyOJIyHOTO  aaMiHICTpyBaHHs»,  «CyO0’e€KTHM  aJAMIHICTPAaTHMBHOTO  IpaBay,
«AAMIHICTpaTUBHA TIpolieaypa. AJAMIHICTPAaTUBHI TOCIYTH», «3aXUCT IpaB
NpUBaTHOI ocobu y cdepl nmyOniyHOro aamiHicTpyBaHHs», «Ciy>)k00Be MpaBoy,
«AJIMIHICTpaTUBHE NENIKTHE MPaBO» TOIIO, (PaKTUYHO BCl CKJIAJOBI «3arajbHOro
aJAMIHICTPaTUBHOTO IPaBay, 13 PIBHOMIPHUM PO3MOJIJIOM YBaru MK HUMH. Toal sIK
TUTsl OCBITHBROT TIporpamu «lIpaBooxopoHHA AISTBHICTEY MIABUINICHUN aKIIEHT Ha BCIX
CyO’€KTIB MyOJIIYHOTO aJAMIHICTPYBaHHS, 13 ypaXxyBaHHSIM OCOOIMBOCTEN peaiizarii
HUMH CBOTO aJMIHICTPATUBHO-IIPABOBOIO CTAaTyCy, HAaBpSA YU, € JAOLIIBHHUM.
Boanouac miaBuIieHOi yBaru 3aciayroByIOTh Tl IHCTUTYTH aMIHICTPaTUBHOTO MpaBa.

AxmyanvHi npodiemu npasoeoi HayKu ma npasooxopoHHOI OiNbHOCIIE 22 epyons 2025 p.



32

a BIAMOBIMHO 1 TIOJIOXKEHHS OCBITHBOTO KOMIIOHEHTY «AIMIHICTpaTHBHE IPaBO
VYkpainu», sIKI CTOCYIOTbCSI HOPMATHUBHHUX 3acaj MyOJIYHOI CIIyKOH, 13 aKIEHTOM
yBaru Ha crnenu@iky pi3HOBHJIB TaKoi, aAMIHICTPAaTUBHO-IIPUMYCOBOI MisIBHOCTI,
aJMIHICTPAaTUBHO-IOPUCIUKIIIHHOT JisIbHOCTI Tomo. [Ipu 1boMy, i3 ypaxyBaHHSIM
crierianizalii MpaBoOXOPOHHOT MISIIBHOCTI, 10 1 00YMOBIIIOE OCOOJIMBICTh OCBITHBOT
IpOrpaMu, aKIEHT yBard IMpH BUBYEHHI BIAMOBIJIHOIO OCBITHHOI'O KOMIIOHEHTY Ma€
KOHIIEHTPYBATHUCS JOJATKOBO ¥ Ha aJMIHICTpaTUBHO-IIPABOBUX 3acajl came ILbOro
PI3HOBHIY TIPABOOXOPOHHOI MisIBHOCTI. OKpIM 3MICTOBHOTO HANOBHEHHS PI3HUMU
MaroTh OyTH i OCBITHI METOJMKH, 1HHOBAIll P BUBYEHHI OCBITHHOTO KOMIIOHEHTY
«AIIMIHICTpaTUBHE MpaBo YKpaiHu» I 3100yBauiB OCBITHIX mporpam «lIpaBo» Ta
«IIpaBooxopoHHa  JISJBHICTBHY, 13  MakKCHMAaJbHOIO OpIEHTAlll€l0  Ha
MIPaKTUKOOPIEHOBAHICTh MEPCHEKTUBHOI mpodeciitHoi peamizamii 3100yBadiB, iX
CTIMKOCTI /0 3aluTIB MpoQeciiiHol cepu B pealbHUX YMOBax. 3 OISy Ha LE,
JOMIHYIOUMMH MarOThb OyTH BHi3HI 3aHATTS, aKTUBHI (OPMHU 1 METOAM HaBYaHHS,
HaBYaHHSA B MajuX Tpynax, 13 aKTUBHUM 3aJIy4EHHSIM €KCIEpPTIB Trajly3i, MPaKTHKIB,
npodeciiiHe MOJENIOBaHHS, CUTYyallliHI 3aHITTA, AUCIYTH Tolulo. Bece ne no3Bosse
3pOOUTH BUCHOBOK IPO T€, 110, HE3BAKAIOUM HA MEBHY YHI(iKallil0 HOPMATUBHO-
MIPaBOBUX 3acaji MiATOTOBKH 3700yBauiB BHINOI OCBITH 3a OCBITHIMH IIpOrpaMaMH
«IIpaBo» ta «IIpaBooXOpOHHA MISIIBHICTH», B T.4. i CTOCOBHO BUBUEHHS OCBITHBOTO
KOMIIOHEHTY «AJIMIHICTpaTUBHE TIpaBO YKpaiHW», BU3HAHHSI MOrO0 B SKOCTI
000B’I3KOBOTO OCBITHHOTO KOMIOHEHTY LIMKIY MPO(eciitHOl MiATOTOBKH, PI3HUMHU €
MIJIXOH MO0 MOro 3MICTOBHOTO HANOBHEHHS (Y YaCTUHI BU3HAYEHHS CIEIiaIbHUX
KOMIIETEHOCTEN Ta pe3ysibTaTiB HaBYaHHS) Ta BUKJIQJaHHS, 13 aKIEHTOM Ha (POKyc
BIJIMOBIJIHUX OCBITHIX MPOrpam, iX yHIKaJbHICTh Ta OCOONMBOCTI i aBTOHOMIIO 3BO
Yy BHUKOPHUCTAHHI OCBITHIX IHHOBAIllif, 3alWTIB PI3HUX CTEUKXOJAEPIB IS
3a0e3ne4eHHs 3aJJ0BOJIEHHS iX OTPeO 1 3aUTIB.
CnucoK BUKOPUCTAHUX JKepeJI:

1. Cranpmapt BUIIOI OCBITH Mg Tepiioro (0akajaaBpChKOro) piBHS BHUIIOI
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objects/mon/sites/1/vishcha-osvita/vstup-2022/Prohramy-
YEFVV/Zatverdzheni.prohramy.YEFVV/10.02/Pro.zatv.Prohr.predm.testu.pravo.miz
hn.pravo-nakaz-107-03.02.2022.pdf

3. Ilporpama €JIKI 3 ITpaBa: Hakaz MinicTepcTBa OCBITH 1 HAYKu YKpainu Ne
1076 Big 08 xoBTHs 2021 poky (y penmakuii Hakasy MiHICTepCTBa OCBITH 1 HAayKu
VYkpainu Ne 503 B[ 11 KBITHS 2024 POKY): URL:
https://zakon.rada.gov.ua/rada/show/v1076729-21#Text
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4. CrangapT BUIIOI OCBITH i mepiioro (6akanaBpChKOro) piBHA BHIIO]
ocBiTH crenianbHocTi «IIpaBooxopoHHa JisbHICTEY»: Haka3 MiHicTepcTBa OCBITH 1
Hayku Ykpainu Ne 578 Bin 30 kBiTHst 2020 poky (B penakuii Hakazy MiHicTepcTBa
ocBiTW 1 Hayku Ykpainm Ne 769 Bim 28 TtpaBus 2024 poky): URL:
https://mon.gov.ua/static-objects/mon/sites/1/vishcha-
osvita/zatverdzeni%?20standarty/2024/28.05.2024/262-Pravookhor.Diyaln-
bak.769.V%C3%ADd.28.05.24.pdf

5. ApaminictpatuBHe mnpaBo Ykpainu: nigpyunuk/ [I1. [ixtieBchkuii, FO.
Bamenko, H. 3ammpaka, B. [lTammucekuii, B.Knuauyk Ta immi]; 3a 3ar.pem. II.
JlixTieBcbkoro. KwuiB: «BumaBuunrso Jlommumna», 2023, 772c.; 3araibHe
aZAMIHICTpaTUBHE NpaBo: HiApy4yHHUK/ 3a 3ar.ped. P.C. MenbHuka. Bunanns apyre.
Oneca: BugaBamuuii qim «I'enpBeTnka», 2023, 688 c.

Ilaenoe B.I., kanouoam 1opuoudHUX HAYK,
cyoos Ilpunyyvkoeo micvkpaiionnozco cyoy Yepriciecvkoi oonracmi
M. YepHiris, Ykpaina
ORCID: 0009-0005-8208-8724
pavlovch2010@gmail.com

IHAUBIAYAJIBALIIA IOKAPAHHSA HEITOBHOJIITHIM:
3ACTOCYBAHHS CTATEM 99-102 KK YKPATHU SIK COEIIAJIBHUX
HOPM ITOM’AKINEHHA

INDIVIDUALIZATION OF SENTENCING FOR JUVENILES:
ARTICLES 99-102 OF THE CRIMINAL CODE OF UKRAINE AS SPECIAL
MITIGATING NORMS

Abstract. The paper explores current issues in the individualization of
sentencing for juveniles, specifically focusing on the relationship between general
sentencing principles (Article 69 of the Criminal Code) and special provisions
(Articles 99-102 of the Criminal Code). It highlights the [limited range of
punishments applicable to adolescents and analyzes cases where the sanctions of the
Special Part of the Criminal Code conflict with age-related restrictions. Particular
attention is paid to the shift in judicial practice following the decision of the Joint
Chamber of the Cassation Criminal Court of the Supreme Court in case No.
754/15594/23. The study substantiates that Articles 99—102 of the Criminal Code
serve as independent special norms, allowing courts to impose sentences below the
minimum threshold without mandatory reference to Article 69. The author identifies
exceptional cases where the application of Article 69 remains necessary, such as
when transitioning to a milder type of punishment or exceeding the preferential limits
of special provisions.

Kuro4oBi cjoBa: iHauBITyasnizaiisi TOKapaHHs, HETIOBHOJITHI, TOM SAKIIEHHS
MOKapaHHA, CIeliajdbHl HOPMH, CYyJIOBa MPaKTHKA, HIDKYE HAMHIKYOL MeExi,
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Kpuminaneanii komekc Ykpainm, O0’emnnana mamatra KKC BC, 3arameHi 3acanm,
KpUMiHaJIbHa BIAMOBIIAIbHICTD.

Keywords: individualization of sentencing, juveniles, mitigation of
punishment, special norms, judicial practice, below the minimum threshold, Criminal
Code of Ukraine, Joint Chamber of the CCC SC, general principles, criminal liability.

[Ipu3Havaroun TMOKapaHHS HEMOBHOMITHIA 0coli, CyJ Mae, B MEpIly 4epry,
KEepyBaTHUCS 3araJIbHUMM 3acajlaMi IPU3HAYCHHS MMOKapaHHs, HABEJCHUMH Y CTATTSIX
65-67 KK, a TakoX [J0JaTKOBO YpaxoBYBaTH: YMOBH JKUTTA Ta BHXOBaHHS
HEMOBHOJITHBOTO; BIUIMB JOPOCIMX; PIBEHb PO3BUTKY HEMOBHOJITHHOIO; 1HIII
ocobmBocTi HenmoBHOMITHBOTO ( 4.1 c1. 103 KK). HemoBHoMITHIM Bik 0COOM 3T1IHO 3
.3 4.1 ct. 66 KK € 006cTaBuHO10, sika oM’ gKIIy€e okapaHHs. Came UM, Ha JyMKY
HAyKOBIIIB, «OOYMOBJICHO T€, IO CyAOBa IMpaKTHKa OJHO3HAYHO HIE IIITXOM
HalOIbII YacTOrO 3aCTOCYBAHHS JO HEMOBHOJITHIX MJIBIOBUX 1HCTUTYTIB
KPUMIHAJIBHOTO TIpaBa, HAMPUKIIAJ TpU3HAYCHHS OUIbII M’ SIKOTO TOKapaHHs, HIX
nepeadaueHo 3akoHoM (cT. 69 KK) Ta mupokuM 3aCTOCYyBaHHSIM BHJIIB MTOKapaHb, HE
OB’ I3aHUX 3 130JIAIIIEI0 BIJ cycrmuibcTBa » [1, ¢.491]. 3 iHIIOr0 60Ky 1€ MOJIOKEHHS
noTpedye yTOYHEHHS, YW JINCHO Takl IIHPOKI MOXJIHUBOCTI Mae Cya s
3aCTOCOBYBaHHS BHJIIB IMOKapaHb, HE MOB’SI3aHUX 3 130JIAIIEI0 BiJl CyCHUIbCTBA. TaK,
BiAMOBIHO 10 cT. 98 KK 10 HEMOBHOIITHROI 0COOM KpIM MO30aBICHHS BOJI, MOXE
OyTH 3aCTOCOBAaHO HHU3KY TAaKWX IMOKapaHb sK: MTpad (IK OCHOBHE 1 JOJATKOBE);
rpOMaJIChbKi poOOTH; BUIIPaBHI poOOTH; MPpoOAIliiHUI HATJISA Ta M030aBJICHHS MpaBa
oOiiiMaTh TeBHI mocaau abo 3allMaTUCA TMEBHOIO MISJIBHICTIO (K JOJAaTKOBE
MOKapaHH).

B peanbHOCTI 3acTOCyBaHHS TaKuX BHJAIB TMOKapaHb € oOOMexeHuM. I
OOMEXXEHHSI III MOB’A3aHl 3 HaMaraHHsAM 3aKOHOJABISI BH3HAYUTH OCOOJIMBOCTI
MPU3HAYEHHS TIOKapaHHS HEMOBHOJITHIM 3 OMVISAY Ha MPUHIWNKA TyMaHi3My,
JOITBHOCTI, JOMipHOCTI Tomio. CaMe MM OOyMOBJICHI 3HUXKEH1 po3Mipy mTpadis,
CTPOKY TPOMAJIChKUX Ta BUIPABHUX POOIT, MOKIIUBICTH 3aMIHU IITpady SIK €IMHOTO
OCHOBHOT'O TTOKapaHHS B CAHKIIII TMOHAJ TPU TUCSYl HEOMOJAATKOBYBAaHUX MIHIMYMiB
JIOXO/IIB TPOMAJISIH, TPOMAJICBKUMHU a00 BUIPABHUMH POOOTAMHU TOIIO. 3BOPOTHOIO
CTOPOHOIO BU3HAUYCHHS TaKUX 0COOJIMBOCTEH 1010 HETTOBHOJIITHIX
MPABOIOPYIIHUKIB CTalla CUTYallis HEMOXKJIMBOCTI MMPU3HAYECHHS M OYIb-SKOTO BUITY
nokapanHHs, nepeadadeHoro cankiiero crarti Ocobnupoi yactuau KK Ykpainu.

Tak, B mocranoBi Ilnenymy BC Vkpainu «IIpo mpakTuky 3acTOCyBaHHS
cynamMu YKpaiHU 3aKOHOJIAaBCTBA y CHpaBax MpO 3JIOYMHU HEMOBHOJITHIX» BiJ 16
kBITHSI 2004 poky Ne 5, 3a3HaU€HO: SIKIIO CAHKIIEIO 3aKOHY, 3a SIKUM 3aCyIKY€EThCS
HETMOBHOJIITHIN, mMepeadadyeHo Juiie Takli BUAM TOKapaHb, Kl 3 OISy Ha BIK
MIiJCYTHOTO YU HOTO CTaH HE MOXKYTh J0 HBOT'O 3aCTOCOBYBATHUCS, CY/: 3BUIBHSIE HOTO
Bl KpUMIiHAJIBHOI BIAMOBIJAIBLHOCTI 13 3aCTOCYBaHHSM MPUMYCOBUX BHUXOBHOTO
XapaKkTepy, 3aKpUBA€ CIPaBy 1 3BUIBHSIE WOTO BiJ KPUMIHAIBHOI BiJMOBIIAILHOCTI,
MOCTAaHOBJIsIE OOBUHYBAJIBHUI BUPOK 1 3BUIBHSIE BiJl 3aCy/KEHOTO MOKapaHHs [2]. Y
aucti Buioro cmemiamizoBaHoro cyny YKpaiHM 3 pO3TSAYy — UMBUIBHUX 1
kpuMmiHanbHuX crnpaB  Big 16.01.2017 p. «IIpo mpakTuky 3a1dCHEHHS CynaMu
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KPUMIHAIBHOTO TMPOBA/KEHHSI 100 HEMOBHOMITHIX» 3a3Hay€HO, W0  CYy.1
MIOCTAHOBJIIE OOBHMHYBaJbHUN BUPOK O€3 MPU3HAUEHHS MOKApPaHHS, SKIIO CAHKI[IS
cratTi (wactuHa ctatTi) KK, 3a skor0 KBamidiKoBaHO isTHHS HEMOBHOJITHHOTO,
nependavae JMIIE Taki BUAMU MOKapaHb, AKI HE MOXYTh OyTH J10 HROTO 3aCTOCOBaHI
[3]. Ha mro cutyamnito Ta HEOOXITHICTh ii BUIPABJICHHS HEOJHOPA30BO 3BEPTAIH
yBary (axisui (Ycrpuneka H.1.[4], Amutpumuna T.1. [5], KasnaueeBa JI.B. [6] Ta
1H.).

[Ile omHuM aKTyaabHUM MUTAHHSIM Yy MPABO3aCTOCOBHIN ISLTBHOCTI
CTajlla OIlIHKa $K HENPaBWJIBHOTO 3aCTOCYBaHHS 3aKOHY TMPO KPUMIHAIbHY
BIJIMOBIIAJIGHICTh BUMAJAKIB, KOJW CYAW NpPH3HAYAIA HETIOBHOJITHIM IOKapaHHS
HIDKYE BIJ HAWHMKYOI MEXKi, BCTAHOBJICHOI CAHKIIIEIO CTATTi, OC3 MOCHIAHHS Ha CT.
69 KK VYkpainu, oOMeKuBIIKCH Jullie nmojoxkeHHamu crareid 99—102 KK Vkpainu.

[IpoTsirom meBHOro yacy MoAiOHa MpakTUKa 3ycTpiyanacs 1 B KacalliiHii
1HCTaHIIIi, Ie TpU3HAUCHHS MMOKAapaHHS 10332 MEXaMH CaHKIlli 0€3 3aCTOCYBaHHS CT.
69 KK Vkpainu po3HiHIOBAJIOCS SK MPU3HAYEHHS HEMOBHOJITHIM HEBIJIMNOBIIHO
M’SIKOTO TOKapaHHsA. Tak, NpU3HAYEHHs CYJOM IIEepIIOi 1HCTaHIIi IOKapaHHs
OOBHHYBAaY€HUM, HE3Ba)KAIOUM HA TE€, 110 BOHM € HEMOBHOJITHIMH, 11032 MEKaMHU
caHkIlii, BcTaHoByieHOi yacTuHOW 3 cratTi 185 KK Vkpainu, y Bumi moz06aBieHHs
BOJI1 HA CTPOK OJIMH PIK, 3 MOCWJIAHHAM TUTBKH Ha HOPMH 3arajibHOi YaCTHHH 1IbOTO
Konekcy, mo perymoTh 0COOIMBOCTI MPU3HAUYCHHS MTOKapaHHs HEMOBHOJITHIM, 0€3
BpaxyBaHHS 3arajbHUX 3acajl MPU3HAYEHHS TMOKapaHHs, nependadeHux cr. 65 KK
VYkpainu, 30kpema mo/10 JOTPUMAaHHs MiHIMaJIbHOT MEK1 TTOKapaHHs, YCTaHOBJICHOI B
CaHKIi I1l€l CTaTTi, € HEeNpaBWIbHUM TIyMAyeHHAM 3aKOHY YKpaiHu Tpo
KPUMIHAJIbHY BIANOBIAAJIBHICTh, SIKI PETYJNIOIOTh MNPU3HAYEHHS MOKapaHHsA [7].
BracHy moswuiiito cya oOIpyHTyBaB HACTyHMHUM 4YMHOM: sKIIO caHkiis ctarti KK
BU3HAYA€ JIMIIE MAKCUMAaJbHY MEXY MOKapaHHs, TO HOro MiHIMajJbHUN PpPO3MIp
BCTAHOBIIIOETHCS 3arajJlbHUMM HOpPMamu (I8 HENOBHOJIITHIX — 3 YpaxXyBaHHSM
ocobmBocteit cT. 99-102 KK). Ilpore, SKIIO CaHKIS MICTHTh 1 MiHIMAIbHY, 1
MaKCUMaJbHy MEXi, TpPHU3HAYCHHS TOKAPAaHHA HWXKYE HAMHIKYOI MEXi SK
MMOBHOJIITHIM, TaK 1 HEIMOBHOJITHIM MOXKJIMBE BHUKJIFOUHO 3a HAsSBHOCTI IIIJCTaB Ta 3
000B’s13k0BUM 3acTocyBaHHsM cT. 69 KK Vkpainm [8]. Cxoxy mno3uIio cyn
BHCIIOBUB 1 B IHIIIH CIpaBi, BKa3aBIM, SKIIO B CaHKII CTaTTi, IO Iepemdadae
BI/IMOBIIATIGHICTh 32 KpPUMIHAJbHE TMPABOMOPYIICHHS, SIKE€ 1HKPUMIHYETHCS
HEMOBHOJITHOMY, MIHIMQJIbHA MeEXa IOKapaHHsS y BUIl TPOMAJCHKUX pOOIT €
BUILIOIO, aHIX MIHIMAJIbHUNM PO3MIpP ILOTO MOKapaHHs, NependadeHuii y pasi Moro
npu3HayeHHs HenoBHOJITHROMY (cT. 100 KK), To cya Moke mpu3HaYUTH NMOKApaHHS
y BHJI TPOMAJACHKHX POOIT HEMOBHOJITHROMY 3aCy/’)KEHOMY B MIHIMaJIbHOMY
po3Mipi, Bu3HaueHomy ct. 100 KK, nume 13 3actocyBannsim ct. 69 KK [9].

Haromicte O6’eanana nanara KacamiitHoro KpuMiHaJIbHOTO Cy1y copMmyBaia
iHIIMiT BECHOBOK 3a pe3yJbTaTaMH po3risiay crpaBu Ne 754/15594/23 [10]. HMoro
CYTb TOJISITA€ y HACTYMHOMY: SIKILIO NMPHU MPU3HAYEHHI HETIOBHOJIITHROMY MOKAapaHHS
3 ypaxyBaHHsAM TmonoxeHb ctateil 99-102 KK Take mokapaHHS € HWKYUM Bi
HAMHIDKYOI MeEXI, BCTaHOBJIEHOI B caHKIil crarti Oco0JauMBOI YacTHHH IIHOTO
Kogexkcy, nonarkoBo mocunatucs Ha cT. 69 KK He noTpi6Ho. B 00rpyHTYBaHHS 1i€T
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no3unii OIl KKC 3asnaumna, mo crarti 99-102 KK VYkpainn KOHKpEeTH3YIOThH
nosiokeHHs 4. 1 ¢T. 65 nporo Koxaekcy. Cucremauit anams crareit 69 ta 99—-102 KK
CBIIYUTh, IO Il HOPMHU HE KOHKYpylOTh MDK cobow. Crarti 99-102 KK
BCTAHOBJIIOIOTH CTIEIlajbHI MEXKI1 MTOKapaHb JIJIs1 HEMOBHOJITHIX, SIKI 3aCTOCOBYIOTHCS
HE3aJIC)KHO BIJ MIHIMAJIbHOI Mexi, mnepeadadeHoi caHkiiero crarti OcobauBoi
gactuan KK, a Takox Big HasABHOCTI TMiJCTaB s 3actocyBaHHs cT. 69 KK.
BonHouac, 3a HasgBHOCTI BIJANOBIIHUX YMOB, HEIMOBHOJITHBOMY MOXE OYyTH
IpU3HAYCHE IMOKapaHHs 1 Oe3rocepeHbo 13 3acTocyBaHHSAM MpumuciB cT. 69 KK
Ykpainu.

Tox, nuckycis momo o00B’sa3koBocTi 3actocyBanHi  cr. 69 KK mnpu
MPU3HAYEHHI TOKapaHHs HEMOBHOMITHIM Oyia BupimeHa O6’ennanoro nmanaroro KKC
BC. Cyn BcranoBuB, mo cratti 99-102 KK ¢paktnuHo € cneniaabHUMU HOpMamHu, SIKi
JO3BOJISIIOTh TPHU3HAYATH IMOKApaHHS HW)KYE MeEX1 CaHKUIi caMocTiiiHO. Takum
YUHOM, SKIIO TOKapaHHS JUIsl HEMOBHOJITHHOTO KOPHUTYETHCS HA IMJICTABl ITUX
craTeil, nogaTkoBe mocuiaaHHd Ha cT. 69 KK € HeoOoB’sa3koBuUM. BiamosigHo 10
migxony O6’emnanoi manmatu KKC BC, mocwmanHs Ha  cT. 69 3anmuinaerbes
HEOOXITHUM Yy HACTYNMHUX BUmNaakax: Kkomu moTpiOHO NMpU3HAUUTH I11€ OUIBII M’sKe
MOKapaHHs, HiXK J103BOJAI0TE cTaTTi 99—102 KK Ta /abo mepeiiTu A0 1HIIOTr0, OLIbIIT
M’SIKOTO OCHOBHOT'O BHY ITOKapaHHs, HE 3a3HAYCHOr0 B CAHKITIi CTATTI.
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MOHITOPHHI PU3UKIB IU®POBOI KOMYHIKAIIII
MOJIOAIKHUX I'PYII SIK IHOOPMALIHHO-AHAJITUYHUM
IHCTPYMEHT HA ITIOYATKOBOMY ETAIII POBOTU OTEPATUBHUX
MIAPO3ALIIB: BAJTAHC BE3IIEKHU TA IPAB JIIOJJUHA

MONITORING DIGITAL COMMUNICATION RISKS OF YOUTH
GROUPS AT THE INITIAL STAGE OF INFORMATION AND
ANALYTICAL ACTIVITIES: BALANCING SECURITY AND HUMAN
RIGHTS

Abstract. The rapid development of digital communication technologies has
transformed youth interactions, increasing both opportunities and risks. Youth online
communities may facilitate the spread of deviant behaviour, cyberbullying, and early
forms of criminal subculture. This study emphasizes the importance of early-stage
information-analytical work to identify potential threats while maintaining human
rights. Effective monitoring involves collecting and analysing publicly available data
from social media and online platforms, applying ethical and legal standards. A
critical component is balancing security objectives with individual rights, such as
privacy and freedom of expression. By adhering to principles of proportionality,
legality, and transparency, authorities and educational institutions can implement
preventive measures without violating rights. This approach contributes to safer
digital environments, supports youth protection, and ensures social legitimacy of
preventive interventions.
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ethical standards.

Y cydyacHOMYy CYCHUIBCTBI IM(PPOBI TEXHOJOTII 3HAYHO TpaHCHOPMYBATH
coItiajbHi 3B’s13ku MoJioai. ComiaibHI MEpeKi, MECEHIKEPH Ta OHJIAWH-TUIaThOPMHU
CTaJIi OCHOBHHMM CEPEJIOBUILEM JIsl CHUIKYBaHHS, (OpMyBaHHSI TPYNOBUX HOPM Ta
obminy iHpopMarier. Pazom 13 UM 3pocTae pU3MK MPOSBIB ACBIAHTHOI MOBEAIHKH,
kiOepOyminry, BepOyBaHHS B KpUMIHaJIbHI Ta paguKajibHI TpPyHmd, a TaKOXK
MOIIMPEHHS] HE3aKOHHOTO KOHTEHTY. Y Tally3eBUX aHamiTHyHux ormsnax (Industry
Arc, Archive Market Research, 2025 p.) ta 3BiTax (Pagm €Bpomu Ta NISS,
€BpOIIOJy) aKIEHTYETHCS yBara Ha CYTTEBOMY PO3IIMPEHHI MAcIITabiB 3aJy4eHHS
HEMOBHOMITHIX JO PI3HUX CETrMEHTIB KPUMIHAIBHUX PHUHKIB, MpPH IBOMY
HaroJIOIyeThCs Ha TpaHcpopmallii METOJIB 3adydeHHS MOJIOJI N0 MPOTUIPABHOT
TISTIBHOCTI «..4epe3 CoIliajbHI Mejia 13 3aCTOCYBaHHSAM rermidikallii, KoJI0BaHUX
MOBIJIOMJICHh Ta IHIIUX [UICCHPSIMOBAHUX KOMYHIKAIIMHUX TexHik» [1-5].
BpaxoByroun To#l (akT, MmO MOJOAb € HAWOUIbII YHCEIBHOI Ta AaKTUBHOIO
COILIIAJIbHOIO TPYIOI0, 1HTETPOBAHOIO B IHTEPHET-NPOCTIP, COIlAJbHI MEpexl Ta
1udpoBl KOMYHIKaIIAHI TIATGOPMHU, CYTTEBO MiABUIIYIOTHCS PU3UKH MOIIUPEHHS
JICBIaHTHUX HOPM Ta MOJEJNeW MOBEIIHKH (30KpeMa, MOJIOADKHI TPYNMU MOXYTh
oOMiHIOBAaTHCS 1H(OpPMALIE0 TPO MPOTUIPABHY [ISJBHICTh, HACHJIBCTBO a00
BUKOPUCTAaHHA 3a00pOHEHMX pPEUOBHH), PU3MKU KiOEepOYJIIHIYy Ta OHJIalH-arpecii
(mpu 1pOMY KOH(JIIKTH Yy BIPTyaJIbHOMY CEpPEAOBHINI MOXYTh Y THOJAJIBIIOMY
TpaHcPopMyBaTHUCS Y pealibHI COIliabHI MTPOOJIEMHU), MOUTUPEHHS HOPM MOJIOIIKHUX
CyOKyJIbTyp, IO CHOPUAIOTh KpUMiHAm3auli y UudpoBOMYy KOMYHIKATUBHOMY
MPOCTOP1 MOJIOI.

Y 1upoMy KOHTEKCTI OCOOJMBOI yBarm HOTpeOye€ MOHITOPUHI LUDPOBUX
KOMYHIKAI[iii MOJIOADKHUX TpYN SIK TNPEBEHTUBHUM 3axil, SKUM Mae Ha MeTi
BUSIBJICHHS TaKMX pU3UKIB Ha paHHbOMY €Taml iX BUHUKHEHHS, JO3BOJIE
MIHIMI3yBaTH HETaTHUBHI COIiaJbHI HACIIJIKH, HE BIAIOYKUCh JIO PENPECHBHUX
MeToaiB. OHOYACHO BAXKIIMBO JOTPUMYBATUCS MPUHIIMITIB €TUYHOTO MOHITOPUHTY,
3a0e3nedeHHs TOTPUMAaHHS MpaB JIOJWHU, 30KpeMa MpaBa Ha MPUBATHICTh, CBOOOTY
TYMKH Ta BHUPaXEHHS, 10 3a0€3MEeUYUTh JICTITUMHICTh 3aXOMAIB 1 MIHIMI3Y€E pPU3UK
COLIIAJIBHOTO KOH(IIIKTY.

AHaJli3 YUHHOTO 3aKOHOJIaBCTBa, 30KpeMa 3akoHy Ykpainu Big 18.02.1992 p.
«IIpo omepaTuBHO-PO3NIYKOBY JIsUIbHICTB», KpHUMIHAIBHOIO MPOIIECYATIBHOTO
konekcy Ykpainu, [loctanoBu KMV Big 22.09.2016 p. Ne 669 «Jlesiki muTaHHS 111010
cHenlaJbHUX TEXHIYHUX 3ac001B JUIsl 3HATTS 1HPOpMaLii 3 KaHaJiB 3B’ 43Ky Ta THIIMX
TEXHIYHUX 3aC001B HErJacHOro oTpumanHs iHpopmarii», Hakasy MBC Vkpainu Big
20.10.2017  Ne 870 «IIpo 3arBepmxkeHHs I[lonokeHHS TPO aBTOMATU30BaHY
iHpoOpMaLlIiHy CHCTEMY OINEPAaTUBHOTO MPU3HAYEHHS €auHOi 1H(opMaliitHOl
cuctemu MBCy», Haka3y I'enepanbHoi mnpokyparypu Ykpainu, MBC Vkpainu,
Cnyx6u Oesnexku Ykpainu, Anminictpanii JIIC Ykpainu, MinicrepcTBa ¢iHaHCIB
Vkpainu, MinictepctBa  roctumii  Ykpaimm  Big  16.11.2012  p.  Ne
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114/1042/516/1199/936/1687/5 «IIpo 3aTBepmkeHHs [HCTpyKIii Tpo opraHizaIliio
MPOBECHHS HEMIACHUX CIIAYMX (PO3IIYKOBHUX) A1 Ta BUKOPUCTAHHS 1X pe3ysIbTaTiB
y KpumiHaibHOMY mpoBajkeHH1», Hakasy CBY Big 23.01.2020 p. Ne 383 «IIpo
3aTBEPAKEHHS 3BOJY BIJOMOCTEM, 1110 CTAHOBIIATH ACpPKABHY TAEMHHUIIIO», T03BOJISIE
BUOKPEMUTH PsJl KIFOYOBUX MPOOJIEM y TOCIIKYBaHiM cdepi CyCHiIbHUX BIIHOCHH,
30KpeMa HEBU3HAYEHICTh Yy IMPABOBOMY pETYJIIOBaHHI 3aCTOCYBaHHS OIEpPaTUBHO-
PO3IIYKOBUX 3ac00iB, BIICYTHICTb OJHO3HAYHOTO BHU3HAUEHHS MEX 3aCTOCYBAHHS
OIIEpaTUBHO-PO3IIYKOBUX 3acO0IB Ta HEBHU3HAUEHICTh LIOJO TOTO, YM JI03BOJIEHO
BUKOPHCTOBYBAaTH BC1 TEXHIUHI 3acoOM, YW JIMIIE TMEpeNliyeHi y HOPMaTHBHHUX
nokymMeHTax Tomo (pobotu bimenpkoro B.O., Bacummauyka B.1., Kipeeroi O.C.,
Jlapkina M.O., MoBuana A.B., MenbkoBcbkoro O.B., Tuxonoa C.B., TomkoBa
O.M. ta iH.). BpaxoByroun HasiBHI NpPOTAJIMHU Yy BPETYJIOBaHHI JOCIIIKYBaHOI
chepu CyCHuUIbHMX BIJIHOCHH, IMpPH OpraHizaiii MOHITOPUHTY PHU3HKIB LH(PPOBOI
KOMYHIKaIlli MOJIOADKHUX TPyl Ha MOYATKOBOMY eTani 1H(GOpMaliiiHO-aHAIITHYHOT
po0oTH oOmNepaTMBHUX MIAPO3AUIIB, BaXIUBO JOTPUMYBATHUCA 3aKOHOJABUUX
0OMeXeHb, ETUYHUX HOPM, 11100 HE MOPYIIYBaTH IpaBa KOPUCTYBayiB, a/I)K€ caMe Ha
[bOMY €Tarl 3JIIMCHIOEThCS 301p Ta cUcTeMaTH3allis BIAKPUTUX JaHUX y MyOJIIdHUX
npoUISIX COIllaTbHUX MEPEeX, IIISTXOM aHalli3y JOCTYIHOI 1H(OopMaIlii, po3MilIeHOi
y Qopymax Ta BIAKPUTHUX TpyIax; OINpAIfOBaHHS CTATUCTUYHUX Ta aHAIITUYHHUX
3BITIB 111010 TOBEIIHKH MOJIOJ.

[Mominstoun  mozumito M.O. Jlapkina Ta O.B. MenbKkoBCbKOTO, CHif
HAroJOCHUTH, 10  BIOPOBAKEHHS  CHUCTEMHOTO  MOHITOPUHTY  LU(POBOI
1H(pacTPYKTypu (PYyHKLIOHYBAaHHS CTIMKMX MOJIOADKHMX OO ’€AHAHb Yy MO€JHAHHI 3
IHCTpyMEHTaMH OTIEPATHUBHOI AHANITUKH CTBOPIOE MOKJIMBOCTI JJISi CBOE€YACHOTO
BUSIBJICHHS PHU3UMKOBAHMX MOJEJNEH MOBEAIHKM, KaHAIIB KOMYHIKalli rpymn
MIJBUILEHOTO PU3HUKY, & TAKOXK 1HTEPHET-CIUIBHOT, JISJBHICTh SKMX CIPsIMOBaHA Ha
MOMYJIIPU3ALIID MNPOTUIPABHUX TMPAKTHUK ab0 BepOyBaHHS HEMOBHOIITHIX [0
3IOYMHHOI AisUTbHOCTI. Takui MmiAXia J03BOJIAE€ HE JUIIE 1MeHTU(DIKYBATH OKpeMi
3arpo3u, a i 3abesneuye paHHIO (iKcalito HeOE3MeUYHUX TeHEHIIIH Y MOJIOIIKHOMY
cepenoBuilll. 3 OTJIAly Ha YHIKaJIbHI OCOOJIMBOCTI CYy4acHOTO IU(PPOBOTO MPOCTOPY,
aKTyaJli3y€eThCsl HEOOX1IHICTh BUOKPEMJICHHS Ta aHaNi3y KIIOYOBHX PU3HKIB 1 3arpo3
1u(poBOT KOMYyHIKAIIii cepes MoyIol: 1) aBTOHOMHICTh KOPUCTYBAYiB, IO T1ABUIILYE
PU3HK TIPOSBIB JIEBIAHTHOI MOBEIIHKH; 2) MIBUIKICTh MOIMMPEHHS 1H(OpMaIii, 1o
MIJBUIYE PU3MK IIBHUJIKOTO MacHITaOyBaHHS HENpaBAWMBOi a00  MIKIAJIMBOT
iH(dopMarli, sika MOKe BIUIMBATH Ha MOBEIIHKY MOJOJDKHOI Ipynu; 3) rino0anbHul
JIOCTYyNl JIO0 PEcypciB, IO MiABUIIYE PHU3UK 3aIy4CHHS [0 KPUMIHAIBHUX YH
paAuKaIbHUX YTPYNOBaHb, BepOYBaHHS IJisi MPOTUIPABHOI IISIIBHOCTI, OCKUIBKH
MOJIO/Ib MOK€ KOHTaKTyBaTH 3 HEBH3HAYCHUM KOJOM, B TOMY YHCIHi 1 HE3HaHOMHX
oci0.

VY 11bOMYy KOHTEKCTI JOLJIBHO C(hOPMYJITIOBATH BUCHOBKH. MOHITOPUHT PU3UKIB
1 poBOi KOMYHIKAIIIT a€ 3MOTY BUSIBIISITH MOTEHIIIIHI 3arpO3U Ha paHHIX eTanax Ta
dbopMyBaTH NpPEBEHTUBHI CcTpaTerii 0e3 Oe3mocepeAHbOr0 BTPYUYaHHsS y MPUBATHE
KUTTS oci0. Boanowac moTpumanHs OamaHcy MDK 3a0e3leueHHSIM Oe3leKku Ta
MOBarol0 10 NpaB JIOJAWHUA BHUCTYNA€ KIIOYOBHUM MPUHLMUIIOM 1H(GOpMAIIHHO-
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aHaAITUYHOI JisabHOCTI. Ha moyatkoBoMy eTami iH(GopMaliiHO-aHATITHYHOT pOOOTH
B OIEPATUBHO-PO3IIYKOBIH JISJIBHOCTI 3 METOK IIJBHUINCHHS i1 €()EeKTUBHOCTI
MOHITOPUHT PU3HKIB U(GPOBOT KOMYHIKAIlll MOJIOAKHUX TPy Ma€ 31HCHIOBATUCS 3
JOTPUMAHHSAM TaKUX OCHOBHHUX IPHUHIUIIB: 1) MpoOmopHiiHOCTI, 10 mepeadavae
30UpaHHs, CUCTEMAaTU3AaIllI0 Ta aHaJll3 JaHUX BUKIIOYHO B MEXaxX peajbHUX 3arpos,
0e3 HaIMIPHOTO BTpYYaHHS y MPUBATHE KUTTS; 2) 3aKOHHOCTI, BIJIOBIIHO J0 SIKOTO
BCl 3aX0JM MAalOTh BIJINOBIJIATH BUMOTAM HAllIOHAJIBHOTO 3aKOHOJABCTBA Ta
MDKHApPOJHUM CTaHJapTaMm y cdepi mnpas JtoauHu, 30kpeMa nonoxeHHsMm GDPR Tta
KonBeH11ii nmpo 3axucT npas JIOJUHA 1 OCHOBOMOJIOKHUX CBOOO; 3) MPO30POCTI, IO
MOJIATAa€ 'y 3aCTOCYBaHHI aBTOMATHM30BAaHUWX CHCTEM aHali3y JaHUX 3a YMOBHU
HAsBHOCTI BHYTPIIIHIX €TUYHUX PErJAMEHTIB 1 HAJEKHOrO KOHTPOJIIO. 3a3HauyeHl
MNPUHIIUIN CTAHOBIIATH (DYHAAMEHT ISl BUKOPUCTAHHS ITU(GPOBOTO MOHITOPHHTY SIK
e()eKTUBHOTO IHCTPYMEHTY cHcTeMaTHh3alli iHpopMalii Ta NpodIaKTUKU 1€BIaHTHOI
MOBEIIHKM MOJIOAl, a TakoX 3a0e3MeuyloTh JOCATHEHHA OallaHCy  MiX
PE3yIbTATUBHICTIO TIOYATKOBOIO eTamy 1H(pOpMalliifHO-aHATITUYHOI poOOTH B
OMEePAaTUBHO-PO3IIYKOBIH MISUIBHOCTI Ta JOTPUMAHHSM IpaB JTIOAUHU.
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CYB’€EKTH HAIIIOHAJIbHOI CUCTEMM 3ABE3NEUEHHSA
KIBEPB3IIEKHN

SUBJECTS OF THE NATIONAL CYBERSECURITY ASSURANCE
SYSTEM

Abstract. The text analyzes threats to Ukraine’s cybersecurity caused by the
hybrid aggression of the Russian Federation, which is recognized in the
Cybersecurity Strategy of Ukraine (2021) as a direct threat to national security in
cyberspace. The main vectors of hostile cyberattacks are outlined, in particular those
targeting public authorities and critical information infrastructure facilities, as well
as their use as an element of special information operations. The system of
cybersecurity actors in Ukraine is examined in accordance with the Law of Ukraine
«On the Basic Principles of Ensuring Cybersecurity of Ukraine,» with their powers
and functional specialization defined. Attention is given to the role of key institutions
within the security and defense sector, the National Bank of Ukraine, and the cyber
incident response system. The necessity of effective interagency coordination as a
prerequisite for the integrity and effectiveness of the national cybersecurity system is
substantiated.

KuarouoBi ciioBa: kibepOe3neka; riopujgHa arpecisi; kibepaTaku; HallloHaJIbHA
cuctemMa KkiOepOe3rneku; KpUTHYHA 1HQOpMaIliiiHa 1HPPACTPYKTypa; CyO’ €KTH
3a0e3nedeHHs Ki0epOe3neku; ceKTop Oe3meku 1 00OpOHH; CHCTEMa pearyBaHHs Ha
KIOCPIHITMISHTH; MIXKB1JIoMYa KOOpAUHAIis; iHpopMalliitHi onepartii

Keywords: cybersecurity; hybrid aggression; cyberattacks; national
cybersecurity system; critical information infrastructure; cybersecurity actors;
security and defense sector; cyber incident response system; interagency
coordination; information operations

B Crarerii ki0ep6esneku 2021 poky ridpuana arpecist Pociiicekoi denepariii
npoTu YKpaiHu y KiOeprnpocTop BU3HAHA MPSIMOIO 3arpo3010 KibepOesneni YKpaiHu.
[i xi6eparaku crpsiMoBaHi, Hacammepes, Ha iHPOPMALIHHO-KOMYHIKalilifHI cucTeMu
Jep’KaBHUX OpPraHiB YKpaiHu Ta 00'€KTH KPUTHUYHOI 1HPOPMaLIMHOI 1HPACTPYKTYypH
3 METOI0 BUBEJCHHS iX 3 Jaay (KibepauBepcis), OTpPUMaHHS MPUXOBAHOIO JOCTYITY 1
KOHTPOJIIO, 3A1HCHEHHS PO3BIAYBAJIBbHOI Ta PO3BIAYBAIbHO-MIAPUBHOI HISIBHOCTI.
KiGepaTtaku Takok aKTUBHO BHKOPHUCTOBYIOTHCS JI€P)KaBOIO-arpecopoM SK €JIEeMEHT
cremiaJbHuX 1H(GOpMaLIWHUX oOmepaliii 3 METOI MaHIMyJISITUBHOTO BIUIMBY Ha
HACEJICHHS, BTpPY4YaHHS y BHOOpYI MpOIECH Ta AUCKpEAuTalii YKpaiHChKOi
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nepxkaBaocti [1]. Omxke, mepen VYKpaiHO TIOCTa€ CTpaTEriyHe 3aBIaHHS:
CTPUMYBATH arpecopa He JIMIIE y TPATUIIHHINA BINCHKOBIM IUIOMINHI, a i €(DEKTUBHO
OpOTHAIATH TIOpuAHINA arpecii — iHdopMamiiiHiA BifiHI Ta kibepatakam, sKi pd
CIPSIMOBY€E MPOTHU HAIOI Jep:kaBu M kpaiH €Bpornu. EdexTuBHa BIANOBIIL HA TakKl
KOMIUICKCHI BHUKJIMKH IOTpeOy€e UITKOI  KOOpJWHAINI JIepKABHUX I1HCTUTYIIIM.
[IpoBimHa ponb y 3a0e3meueHH] HaIllOHAJbHOI KiOepOe3rneku Ta BHUKPUTTI W
HeWTpasizalli BOPOKOro BIUIUBY HAICKUTHh MPOQPUILHUM OpraHaM CEKTOpY Oe3leKu
it 060poHHU.

3rigHo 3 4.1 ct. 5 3Y «lIpo ocHOBHI 3acamu 3abe3nedeHHs KiOepOe3meku
Vkpaiam» (mami — Ne 2163-VIII) cy0’exktamm 3a0e3medeHHs KiOepOe3neku €:
[Ipesuaent VYkpainu, PHBO B oco6i HKIIK; KMY; MinictepcTBa Ta iHIIi
LEHTpaJIbHI OpPraHM BHKOHABYOI BJIAJIM; MICLIEBl JEpXaBHI aaMIHICTpallli; OpraHu
MICLIEBOTO CaMOBpSyBaHHs; MPaBOOXOPOHHI, pO3BiAYyBaJIbHI 1 KOHTPPO3B11yBaJIbHI
OopraHu, Cy0’€KTH OINEpPaTUBHO-PO3IIYKOBOI MisUIbHOCTI; 30poitHi Cunu Ykpainw,
1HII BIACBHKOBI (hOpMyBaHHsI, YTBOPEHI BiAMOBIAHO A0 3akoHy; HBY; omepatopu
KPUTUYHOI 1H(PPACTPYKTYpH Ta BIACHUKU a00 PO3MOPSAHUKUA 00’ €KTIB KPUTHUUHOI
iHMpacTpyKkTypH; Ccy0’ €KTH TOCIOAAPIOBAaHHA, TPOMAJISIHM YKpaiHu Ta 00’ €THAHHS
rpOMajisiH, 1HIII OcoOM, SIKI TPOBAJATh [ISIbHICTh Ta/ab0 HAaIalOTh IOCIYTH,
MOB’si3aHI 3 HalllOHAJBLHUMHU 1HGOpPMAIITHUMU pecypcamu, 1H(QopMaIiHHUMU
CJIEKTPOHHUMH TOCTYTraMH, 31MCHEHHSIM E€JIEKTPOHHUX MPABOUYUHIB, €JIEKTPOHHUMU
KOMYHIKaIlisIMU, 3aXUcToM 1HQopmarlii Ta kidepzaxuctoM [2]. Tlopsia 13 3araabHUM
NepenikoM cy0’€eKTiB 3abe3nedyeHHsl KibepOe3neku, CreliaibHui MpaBOBHM CTaTycC
OKpPEMHX IHCTUTYLIN AETali3yeThbcsl y MpO(UIBHOMY 3aKOHOAABCTBI BIAMOBIIHO /10
iXHbOi (YHKIIIOHAIBHOI cremiamzaiii. 30kpemMa, B OpraHax Jep>KaBHOI BIagu Ta
MICIIEBOT'O CaMOBpSIyBaHHS, 1110 € BIACHUKaMU (pO3MOPSIAHUKAMK) 1HPOpMaIliiHO-
KOMYHIKAIITHUX CUCTeM, Jie OOpoOJIAIOThCs JAeprKaBHI 1HPOpMaIliiiHI pecypcu ado
iHpopMmalliss 3 OOMEXKEHUM JOCTYNOM, YTBOPIOIOTHCS CIELialli30BaHl MIAPO3ALIH
kibep3axucrty. 3TiIHO 31 CT. 3aKOHy, KEPIBHUKH TaKHX MIAPO3IIIB 31HCHIOIOThH
Oe3rocepe/IHe KEepIBHUIITBO, KOOPAMHAIIKD Ta KOHTPOJb 3aXOMdIB 13 KiOep3axucry
BIIMOBIIHUX 00’€kTiB. OKpemMy (QYHKIIOHAIBHY pOJIb BiABeAeHO HamioHnamsHOMY
O0aHky VYkpainu, skuii 3abe3neuye aisuibHICTH LlenTpy kibepzaxucty HBY
(BriTrOUaroun KoMaHy pearyBaHHs Ha kioepinmunentu CSIRT-NBU), mo 3aiiicHioe
rajry3eBy KOOpJAUHALII0 y (piHaHCOBIH chepi.

B u.2cr. 8 3V Ne 2163-VIII ocHoBHMMHU Cy0’€KTaMH HAI[IOHAIBHOI CUCTEMU
KibepOe3neku € Taki cy0’ekTH ii 3a0e3neueHHs sk: [epxcneuss’sizky, HII Ykpainu,
CBbY, MOV Tta renepanbauii mrad 3CY, pos3BimyBanbHi opranu Ykpainu, HBY,
M3C. B cr. 9 3Y Ne 2163-VIII BuzHaueHi cy0’€KTH HalIOHAJIBHOI CHCTEMH
pearyBaHHs Ha KiOepiHIMAEHTH, KiOepaTtaku, kioep3arpo3u: CERT-UA -
HalllOHAJIbHA KOMAaHJia pearyBaHHs Ha KiOepiHIUIEHTH, Kibeparaku, Kidep3arposu
(namonaneauit  CSIRT), misipHICTH sIKOi  3a0e3neuyeTbest  JlepiKenensB’si3Ky;
rajy3eBl Ta perioHajbHI KOMaHIU pearyBaHHsA Ha KiOEpIHUMICHTH, KiOepaTakw,
kiOep3arpo3u (mami — ramy3esi, perioHansHi CSIRT) — cTBOproloThCS OopraHamu
Jiep>kaBHOI Biaau abo opranamu MiciieBoro camoBpsimyBaHHs (sik To MIL.CERT-UA
gy CSIRT-NBU); Haumionanbna momiuis Ykpainu, Ciyx0a Oe3nexku YKpainu;
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MpUBaTHI KOMaHIW pearyBaHHsS, HallloHAIbHWA  KOOPAWHAIIMHUN  IICHTP
ki0epOesmeku, B ckiafl axoro Aie O0’elHaHa rpymna pearyBaHHs Ha KIOCpIHIMICHTH,
kibeparaku, KibOep3arpo3u, a0 CKiIagy sKoi BXoaaTh mnpenctaBHukun HKIIK,
Hepxcnenss’sizky, CbY, HIT Ykpainu Ta npeacTaBHUKY THIIMX OCHOBHUX CYO’€KTIB
HaIllOHAJIBHOI CHCTeMH KiOepOesneku (3a o0rpyHToBaHOI HeoOXigHoCTi). [loeqnanHs
IMIMPOKOTO KOJIa OCHOBHUX CYO’€KTIB Ta pO3TayKEHOI CHCTEMH pearyBaHHs
(namionaneHi, ranmyseBi, npuBatHi CSIRT Ta OO’emnana rpyna npu HKIK)
00yMOBIIIOE 00’€KTUBHY TMOTpedy B KoOpauHalii ix mgisimbHOCTI. Tox, 0e3
Y3TOJDKEHHS i MDK cuiaMu Oe3neku Ta OOOpOHM W TEXHIYHMMH KOMAaHIaMH
CUCTEMa PHU3UKYE BTPATHTH IITICHICTD, IO POOUTH 1i MEHII CIIPOMOKHOIO JOCSTaTH
MOCTaBJICHUX LI Ta e()EKTUBHO BUKOHYBATH 3aBJaHHS 00 3a0€3MeyYeHHS
Ki0epOe3MeKu Ta 3aXUCTy KiOepHpoCTOpy JAepKaBHU.

[IpoBiIHOIO THCTUTYIIE€O 3a0€3MEUEHHS IITICHOCTI HAIIOHAJIBHOI CHUCTEMH
KiOepOe3neku Ta il Kio4oBUM KoopauHatopoM Buctynae HKIIK, sxuii € pobounm
opranom PHBO Vkpainu, yTBOpeHMM Ha BUKOHaHHSA ToJIOKeHb CTparerii
kibepOesneku Ykpainu 2016 poxy. OCHOBHUMHU 3aBIaHHSIM LIEHTPY IIOJI0 peati3allii
BIJIMOBIJIHUX MOBHOBAXEHB €, MO-TEpIie, 3AIMCHEHHS KOOPANHAIlT Ta KOHTPOJIO 3a
TUSITBHICTIO Cy0’€KTIB CEKTOPY Oe3MeKu 1 000pOHH, sIKi 3a0€3IeUyoTh K1I0epOe3neKy
(mn.1 n.3 TlomokeHHs), Ta, MO-ApPyre, ydacTh Yy 3a0€3MEUeHHI PO3POOJICHHS 1
BIIPOBA/DKEHHS CyO’ekTaMu 3abe3nedeHHs KiOepOe3neku MeXaHi3MIB OOMIHY
iH(dopMmaliero, HEOOXIIHOK [Jis OpraHi3alli pearyBaHHS Ha KiOepaTaku 1
KIOEpIHLIUJIEHTH, YCYHEHHS iX YWHHUKIB Ta HEraTMBHMX HAachiakiB (mm.7 1.3
ITonoxennst) [3]. B3aemomiss cyO0’€KTiB HaIllOHAJIBHOI CHUCTEMU pearyBaHHs Ha
KiOepiHLIeNeHTH, KiOepaTaku, KiOep3arpo3d 3 MPaBOOXOPOHHUMH OpraHaMu,
KOHTPPO3BIAYBAIbHUMHU OpraHaMu, pO3BIAYBJIbHHUMH OpraHamMu Ta CyO’ €KTamu
OMEpPaTUBHO-PO3IIYKOBOI ISUIBHOCTI 3A1MCHIOETbCA Y Takux ¢opmax: 1) oOMiH
iH(popMmaliero npo KiOepiHLENEeHTH, KibepaTaku, KiOep3arpo3u; 2) NpOBEIEHHS
CIUJIBHMX 3axO0JdIB IMJI Yac pearyBaHHsS Ha KIOCpIHIIUIACHTH, KiOepaTakH,
kibep3arpo3u; 3) HaJaHHS Ta OTPUMAHHA B YCTAHOBJIEHOMY 3aKOHOJABCTBOM
MOPSAAKY JOCTYNY J0 TEXHIYHHMX Ta 1HIIUX JeTajed KiOepIHIMASHTY Yu KiOepaTaku
(BimomocTel mpo KIOEPIHIMACHT YM KiOeparaky) Juisi TPOBEICHHS CII1TINX
(pO3IIyKOBUX) i, KOHTPPO3BITyBaJIbHUX 200 OMEPATUBHO-PO3ITYKOBUX 3aXO0/iB; 4)
(GyHKIIIOHYBaHHS MIKBIJJOMYMX TPYII 13 pearyBaHHs Ha KiOepIHIIUIEHTH, KibepaTaku,
kibep3arpo3u ad0 KpHU30BY cHUTyallito y cdepi kibepOesneku. Buxonsuu 3 anamizy
ITopsinky, cy0’ektu pearyBanHs (CERT-UA Tta CSIRT) 3aiiicHIOIOTH 0O0MIH
iHpopmaniero 3 HKIK, a Takox npaBooxopoHHUMHU opraHamu, 30kpema CbY, HII,
JIbP, HABY Ta BEII.

B iHTepecax oO0OpOHHOrO BiOMCTBA Ta 30poMHUX cuil YKpaiHu (DYHKIIOHYE
MIL.CERT-UA — cnemiani3oBaHuid MiAPO3JIJ  pearyBaHHS Ha KOMIT FOTEpHI
IHIMIEHTH Y cucTteMi MiHicTepcTBa 000pOHU YKpaiHU CHPSIMOBYE CBOIO JISTIbHICTD
Ha 3a0e3MeYeHHs HaJEeKHOTO PIBHS KiOep3aXuCTy, CBO€YACHE BUSBIEHHS, aHANI3 1
pearyBaHHsS Ha KiOepiHIeAeHTH B 1HGOMAIIHHO-KOMYyHIKATUBHUX CHCTEMax
MiHicTepcTBa [4]. Hartomicts ctBopenns KibGepcun 30poiinux Cun VYkpainu
nepeOyBa€e Ha MOYATKOBINA CTajli HOPMATUBHOTO O(OPMIICHHS Ta 3aKpillJIeHEe JIUIIEe
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Ha piBHI TpoekTy 3akoHy «IIpo Kibepcumu 36poitnux Cun Yxkpainm». [5] B
3aKOHOIIPOCKTI MMHUTAHHSA KOOPAWHAIT IsUTbHOCTI PO3TJIANAIOTBCA SIK OAWH 13
KJIIOYOBUX eJeMeHTIB (pyHkiionyBaHHs. IlepenbOauaerbcst iHTerparis Kidepcun y
cuctemy BificbkkoBoro yrpaniinasa 3CY 3 mianopsakyBaHHsIM MiHicTepcTBY 000pOHU
VYkpainu ta ['enepanibHoMy 1Taly, 1110 Mae 3a0€3NeYUTH Y3TOIKEeHHs Kideporepaliii
13 3arajJbHOBIMCEKOBUMH, 1HGHOPMAIIIMHIMU Ta PO3BITyBAJILHUMU 3aX0JIaMH, a TaKOX
IIEHTpajIi30BaHe IJIaHyBaHHs Jiil y pasi 30poitHoi arpecii B kibeprnpocropi. BogHouac
3aKOHOIIPOEKT 3aKJajae IMpaBOBI 3acaau MiKBiTomMyoi koopauHaiii Kidepcun 3
IHIIMMU CyO’€KTaMH ceKTopy Oe3meku i1 00opoHH, 30kpema Ciyx0010 Oe3mexu
VYkpaian, JlepKCHem3B’sa3Ky, pO3BiIyBaJbHUMH OpPTaHAaMH Ta  CHCTEMOIO
CERT/CSIRT.
Cnucok BUKOPUCTAHUX JIKEPeJI:
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3apeeCTPOBAHUI 19.12.2024 p. No 12349. URL: blob:
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H03ixkoe I'.C., 0oxmop ginocohii' y eanysi npasa, ookmopaum JlepicasHo2o
nooamko8o2o yHieepcumemy M. lpnins
Hayxosuii kepiBauk: Koo O. I., 0okmop 1wopuouuHux Hayx, npogecop,
npoghecop kagheopu KpuMiHaibHO20 npasa ma npovecy Jlepaicasno2o nooamroeo2o
VHIgepcumeny

TPAHCOOPMALIA IHCTUTYTY AEPKABHOI'O CYBEPEHITETY
B YMOBAX €BPOIHTEI'PAIIIMHUX ITPOLECIB TA I''IOBAJIBHUX
BE3INEKOBUX BUKJ/IUKIB

VY cydacHMX yMoOBax TJIOO0ANbHUX TpaHcPopMalliil 1HCTUTYT JAEpKaBHOTO
CYBEpEHITETY TIEPEeKMBAE OJWH 13 HAWUCKIATHINIMX ETamiB CBOEI EBOJIOII].
Tpanumiitna Bectdanbcbka Momenb, mo OasyBaiacs Ha MPUHIUIIAX AO0COIIOTHOI
BUKIIFOYHOCTI JI€P>KaBHOI BIAM Ta >KOPCTKOI TEPUTOPIANbHOI BiIOKPEMIIEHOCTI,
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MOCTYIIOBO  TMOCTYHNAEThCSI  MICIIEM  KOHIEMIISAM  «IHTerpamiiiHoro»  abo
«pyHKIIOHANBHOTO» cyBepeHiTery. s YkpaiHu ne nuranHsa HaOyBae ocoOJIMBOI
FOCTPOTH 4Yepe3 JBa B3aEMOIOB’s3aHI BEKTOPU: HEOOXITHICTh  ajamnTarii
HaI[lOHAJIBHOI MPaBOBOi cucTeMH A0 cTaHnaapTiB €C Ta Oe3mpelreieHTHyY nMoTpedy B
3aXMCT1 JAEP>KaBHOCTI BiJl MIOBHOMACIITaOHOT 30pOiHOI arpecii.

Y cyyacHii mNpaBOBIA JOKTPUHI JIEp)KaBHUU CYBEPEHITET TIPOJOBKYE
po3riatuca sK (QyHIaMEeHTalbHA TOJITUKO-IIPAaBOBA BIIACTUBICTH JACPKaBH, IO
IPOSIBIISIETHCSI Y BEPXOBEHCTBI BHYTPIIIHBOT BJIAJIM Ta HE3aJEKHOCTI Y 30BHIIIHIX
3HocuHax [1, c. 40; 2, c. 9]. OmHaK y KOHTEKCTI €BpPOIHTETpaliifHUX MpPOLECIB
MOHSTTS «HE3aJIEKHOCT1 30BHI» TpaHChopMyeThbesa. ChOTo/HI 1€ TOHITTA HE O3HAYa€e
130JI511110, @ BUPAXKAETHCA y MPaBl JEp>KaBU BUIBHO OOMPATH BEKTOP CBOI'O PO3BUTKY
Ta OpaTu y4acTh Y HaIHAI[IOHAIBHUX 00’ €JHAHHSX 3apajy CHiIbHOI O€3IEKH.

OxpeMy yBary B yMOBax 30pOHHOI arpecii ciiiJy OpUIUTATH CyBEPEHITETY HaLli.
V¥ cydacHuX yMOBax BiH HEPO3PHBHO IOB’S3aHUM 13 3arajlbHOBU3HAHUM MPUHIIUIIOM
«mpaBa HapoJiB Ha camoBu3HaueHHs» [3]. Croromni YkpaiHa BiJICTOIOE IIEH
MPUHITUMIT Ha TOJ1 0010, 3aXUIAIOYM BJIACHY HAI[lOHAIBHY 1JIEHTHYHICTH Ta TPABO
CaMOCTITHO BH3HAYaTH CBOIO BHYTPIIIHIO 1 30BHIIIHIO MOJITUKY 0€3 BTpy4YaHHS
KpalHu-arpecopa.

Tpancdopmailisi JAepKaBHOTO CYBEPEHITETYy B yMOBaX Cy4YaCHUX BHUKIIMKIB
BUSIBJSIETHCSL Y TEPEXOJl BIJl 130JISIiT JI0 MOJENl «3aXHUIIeHOi I1HTerpaiii», e
MDKHApOJIHa CIIBOpalsl Ta JeriTuMmaliss IpaBa Ha CAaMOBU3HAYEHHS CTalOTh
CTpaTeriyHUM IIUTOM JJis 30€peKEHHS JEep>KaBHOI HE3aJeXKHOCTI. Y 11 HOBITHIM
napajurMi HapoJHa BOJIsI TPAaHCPOPMYETHCS y MPABOBY CTIMKICTh CYyCHUIbCTBA, LIO
MIEPETBOPIOE JIEPKABHUIM CyBEpEHITET 13 (hOPMAIBLHOTO CTATyCy Ha peajbHy 3J1aTHICTh
Hallli 3aXMINAaTH BJIACHE ICHYBaHHSI 4e€pe3 CHUHEPrii0 3 TJIOOATbHUMH O€3MEeKOBUMHU
iHcTUTyTaMu. [IUTaHHS CHIBBIAHOUIEHHS! HAPOJAHOIO, HAIIIOHAJIBHOTO Ta JEPKABHOTO
cyBepeHITeTiB [4, c. 295] HaOyBalOTh MPAKTUYHOTO 3HAYEHHS Y KOHTEKCTI P030y10BU
CIILJIBHOTO TIPOCTOPY CBOOO M, O€3IeKu Ta IoCTHIlli. TakuM YMHOM, KJIaCHYHA Tpiaja
CyBepeHITeTy (JIep’KaBHOTO, HApPOJHOIO Ta HAIlIOHAJBHOr0) IIiJI BILUIUBOM
rJ100abHUX OE3MEKOBUX BUKIIMKIB TIEPETBOPIOETHCS 13 CYTO BHYTPIIIHBO-IEPKABHOT
KaTeropii Ha aKTUBHUUN €JEMEHT MDKHAPOJHOI CHCTEMH KOJIGKTHBHOI O€3IeKH, Nie
3aXMCT TpaB JIIOJIMHA Ta CYBEPEHHUX TIpaB JIEPKABU CTA€  CIUIBHOIO
BIIMOBIJATBHICTIO IGMOKPATHYHOI CIIJIBHOTH.

30poiiHa arpecis P® mpotu VYkpaiHM NpOJIEMOHCTpyBasia, IO KJIACHYHI
MDKHApOJIHO-IIPABOBl ~ TrapaHTii  CyBEpeHITeTy  NOTpeOyloTh  JOKOPIHHOIO
MEPEOCMUCIICHHSA. B yMOBaxX BOE€HHOTO CTaHy JEp>KaBHHI CYBEPEHITET BHCTYyIac HE
JUIIEe SIK TOJIITUKO-NIPABOBUM CTaTyC, a K (PyHIaMEHT BIKUBAHHS , 1 HaBITh,
iCHyBaHHs Haiii. BojgHodac eBpoiHTerpamiiHuii Kypc VYKpaiHM 3yMOBIIIOE
TO0OpOBLTBHE JICJIETYBAaHHS YAaCTHHH CYBEPECHHUX TOBHOBA)XKCHBb HAIHAIIOHAJTLHUM
THCTUTYIISIM, 110 YacTO CHPUMMAETHCS SIK MApajoKC, IO MOJSArae y 3MILHEHHI
CYBEpEHITETY uepe3 Horo 4acTkoBe OOMEXEHHS 3apagu KOJEKTHUBHOI Oe3MeKH Ta
MIPABOBOT'O PO3BUTKY.

['moOanpHi Oe€3MeKOBI BHUKJIMKHM Takl SIK: TpaHCHAI[IOHAJIbHA 3JI0YHHHICTD,
TepOpHu3M, Kibep3arpo3u Ta riOpuaHi BiifHH, HE BU3HAIOTHh HaIllOHAJIHHUX KOPOHIB.
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Ile pobuTh HEMOXIMBUM eGEKTHBHE 3a0€3MEUEHHSI TPABOIOPSAKY BHKIIOYHO
CUJIaMM OJIHI€T Jep:kaBu. TakuM 4yuHOM, TpaHchopmallis AepKaBHOTO CyBEpPEHITETY
0e3rmocepeTHbO KOpEeItoe 3 IHTEHCU(DIKALIE0 MIXKHAPOIHOTO CITIBPOOITHUIITBA Y
cdepi 3amobiranHs 3104YMHHOCTI. [IpaBoBa CTIMKICTh CYCIIBCTBA CHOTO/IHI 3aJICKUTh
BiJl 3JaTHOCTI JIep»KaBH I1HTETPYBaTUCA Yy MIDKHApPOAHI OE3MEKOB1 CTPYKTYpH,
30epirarouu Mpu [bOMY CBOIO 1IGHTUYHICTh Ta BEPXOBEHCTBO IpaBa.

Y cydacHMX yMOBax JOKTpHMHA JEp>KaBHOTO CYBEpPEHITETY, TpPaIuLIiHO
OTOTO>KHIOBAaHA 3 BEPXOBEHCTBOM BJaau [5, ¢. 7—8], 3a3Ha€ CyTTeBOI TpaHcPopMallii
17 BIUTMBOM €BPOIHTETpaIliiiHUX mpoiieciB. BxomkeHHss YKpaiHu 10 €BpONenchKOro
MIPABOBOTO MPOCTOPY MOTpeOye MEPEOCMUCTCHHS TOTO, K 1HTETpallis BIUIMBAE Ha
CYBEpEHHI PEPOraTUBHU JIEPKaBHU y chepl mpaBOMOPSAIKY .

HaOyTTst Ykpainorw crarycy kanauaara y wieHn €C HaBiTh Mij 4aCc aKTUBHUX
OOMOBUX M1 MIATBEPIKYE, IO CYYaCHHA CYBEpPEHITET 3MILNHIOETBCS Yepes
IHTerpaIio, a He 13011t0. [lereryBanHsa NMEeBHUX MOBHOBAXXEHb HaJHAI[lOHAJTBLHUM
iHCTUTYHIsSM  (criBrpans 3 €BporocToM, MDKHApOAHUM KPUMIHAJIBHUM CYAOM)
IIJICUITIOE 3/IaTHICTh YKpAiHU MPUTATYBATH BUHHHUX JIO BIANOBIIAIBLHOCTI 3a BOEHHI
3JI0YMHM, 10 € BHUIIOK (GOpMOI0 peadizaiii CyBEepeHHOI BOJI HapoAy Ha
CIIPaBEIUBICTb.

[TocsiranHst arpecopa Ha CyBEpEHITET YKpaiHU € TpsIMUM 3alepeueHHSIM
BEPXOBEHCTBA MpaBa. Tomy BIANMOBIA YKpaiHu Ta ii mapTHEpiB € po30ynoBa
MpaBOBOI CTIMKOCTI, J€ 3aXHCT CYBEPEHITETY HEPO3pUBHO TIOB’SI3aHUN 13
JOTPUMAHHSM CTaHJApTiB TMpaB JIOJWHU HABITh Yy HaJA3BUYAHHUX YMOBax.
MiXHapOIHI TOTOBOPH PO TPABOBY JOMOMOTY CTalOTh IIMTOM, SKHUW HE JO3BOJIIE
arpecopy CTBOPHUTH «Cipi 30HW» 0€33aKOHHS Ha TAMYACOBO OKYTIOBAHUX TEPUTOPISX.

OTxke, B yMOBaxX BOEHHOTO CTaHy Ta TIOPHIHHMX 3arpo3 JAcepKaBHHMA
CYBEpEHITET YKpaiHU TpPaHCPOPMYETbCS Yy MOJEIb «3aXMILEHOI IHTErparii».
[locsiranHst KpaiHu-arpecopa Ha TEPUTOPIATIbHY IUICHICT YKpAaiHU JUIIe
aKTyali3yBajJo  HEOOXIAHICT,  MIHMOMIOTO  MIDKHAPOJHOTO  CHIBPOOITHHUIITBA.
3a0e3neueHHs MpaB JIIOJAWHU Ta BEPXOBEHCTBA IMpaBa B TAKUX YMOBAaX MOKJIUBE
JUIIE Yepe3 MOCUJICHHS KOOpIWHAII 3 €BPONEHCHKUMH 1HCTUTYINSMH, JI€ CITUIhHA
O0opoTh0a 31 B3JIOYMHHICTIO Ta BOEHHOIO arpeci€l0 CTa€ TOJOBHUM TapaHTOM
30epeKEHHSI CYBEpEHITETy $K HaWBWINOI IMHHOCTI CY4YacHOI JE€MOKPAaTHYHOI
JIep>KaBH.

Cnucoxk BUKOPUCTAHUX JIAKepet:
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TPUBYHA MOJIOJAOI'O BYEHOI'O
CEKUIA «ITPABO»

AcmboTtkina JI.€., cTyneHTka 2 Kypcy OCBITHBOTO PiBHS OakajiaBp
crietiasibHOCT1 081 ITpaBo JIHITPOBCHKOTO HAIlIOHAJIBHOTO YHIBEPCUTETY IMEHI
Onmnecs ['onuapa

Hayxkouii kepiBauk: FO3ikoBa H.C., 1.10.H., npodecopka kadeapu
aJMIHICTPATHUBHOTO 1 KpUMIHAJILHOTO MpaBa JIHITPOBCHKOTO HaIlIOHAJIBHOTO
yHiBepcutety imeHi Onecs ['onuapa

3AXUCT ITPAB JIIOJAUHHU Y KPUMIHAJIBHOMY ITPOBA/’KEHHI:
HAIIIOHAJIBHI CTAHAAPTH TA ITIPAKTUKA €CILJI

3axycT mpaB JIIOAWHU Y KPUMIHAJIBHOMY IPOBAKEHHI € (yHAaMEHTAIBHOIO
CKJIa/JI0BOK0  MPHUHIMILY BEPXOBEHCTBA IpaBa Ta  HEOOXIJHOK  YMOBOKO
(yHKIIOHYBaHHSI MIPAaBOBOi JAepxkaBu. KpuMiHaIbHUI MpoOIEC 3a CBOEI MPHUPOJIOI0
OB’ A3aHUM 13 MOXMJIMBICTIO 1CTOTHOTO OOMEXEHHsS IIpaB 1 cB00OOJ 0coOH, IO
3YMOBJIIOE MIJIBULIEH] BUMOTH /10 JOTPUMAHHS MIPOLIECyaJIbHUX FapaHTid. YKpaiHa sk
nepxaBa — ydacHuls KoOHBEHLII Mpo 3aXUCT NpaB JIIOJAWHU 1 OCHOBOIIOJOXHHUX
cBoOoa (mami — €KIIJI) 3000B’s13aHa 3a0e3nedyBaTH BiMOBIIHICTh HalllOHAJIBHOTO
KPUMIHAIBHOTO TPOBAKEHHS €BPOMEHCHKUM CTaHIapTaM, CQOPMOBaHUM Y
npakTulil €Bporencbkoro cyay 3 npas Joaunu (qam — €CIUT) [1].

Konctutyniss YkpaiHu 3akpilultoe OCHOBHI rapaHTii 3aXHUCTy MpaB JIIOAUHU Y
KpUMIHAJIBHOMY IPOILIEC], 30KpeMa MpaBo Ha CBOOOY Ta OCOOMCTY HEAOTOPKAHHICTh
(ct. 29), npe3yMILi0 HEBUHYBATOCTI (CT. 62), MpaBo Ha MPaBoOBY JonoMory (cT. 59)
Ta crhpaBeUIMBUNA Cyn0oBUM po3risia (ct. 55) [2]. 1li monokeHHs AeTami3yloThCs Y
KpuminanbHoMy nponecyaibHoMy kojaekci Ykpainu (mam — KIIK VYkpaiau), sikuii
BH3HAUa€ 3aBJaHHS KPUMIHAIBHOTO MPOBAIKEHHS SIK 3a0€3MEUECHHS 3aXUCTY IpaB,
CBO0OO/T 1 3aKOHHHUX 1HTEPECIB HOTO y4acHUKIB [3].

KIIK VYkpaiau rapaHtye npaBo Ha 3aXHCHHKA, MPABO HA O3HAMOMIICHHS 3
MarepiajamMu CIpaBH, MOXXIUBICTh OCKApKEHHS MPOLECYaThbHUX pIIICHh Ta
000B’S130K CyaIy 3a0e3MeUYuTH pO3TJsj CIOpaBH Yy PO3YMHHM CTpoK. BogHouac
MpakTUKa 3aCTOCYBaHHS IUX HOPM CBIJYHTH MPO HASABHICTH MPOOJIEM, IO
MIATBEPAKYETHCS 3HAUHOIO KibKicTIO pitieHs ECIJI npotu Ykpainu.

KitouoBi cTangapT 3aXvcTy MpaB JIOJUHU Y KPUMIHAIBHOMY MPOBAIKEHHI
3akpimieHi y crarrax 5, 6 ta 13 €KIII. Crarta 6 KoHBeHIlli rapanTye npaBo Ha
CIpaBeVIUBUI CYJIOBUW PO3IJISIT HE3AIEKHUM 1 OE3CTOPOHHIM CYAOM YIPOJIOBXK
PO3YMHOI'O CTPOKY, a TakoX IpaBo Ha edektuBHUM 3axuct [1]. €CILI Haromomye,
10 CIPABEJIMBICTh MPOBAIKEHHS OL[IHIOETHCS 3 YpaXyBaHHSIM MPOLIECY B LIJIOMY.

VY copasi Saunders v. the United Kingdom Cyn mnigkpeciuB 3HaYeHHS
MpEe3yMIIlli HEBUHYBATOCTI Ta TMpaBa HE CBIYATH MPOTH ceOe SIK CKIATOBHX
cnpaBeyBOro cyaoBoro po3risiny [4]. Crarrs 5 €KIIJI BcTaHOBIIIOE YiTKI BUMOTH
1010 3aKOHHOCTI 3aTpUMaHHs Ta TPUMaHHS MiJ BapTOI0, a CTaTTs 13 rapanrtye mpaso
Ha e(pEeKTUBHUHN 3aCi0 IOPUINYHOTO 3aXUCTY Y pa3l HOPYIIEHHS KOHBEHIIITHUX MPaB.
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[Tpaktuka €CIIJI nemoHCTpye cucTeMHi TpodiaemMu y cepi JoTpUMaHHS MpaB
JIOJIMHU 1]l Yac KPUMIHAIBHOTO TPOBA/DKEHHS B YKpaiHi. Y crpaBl XapyeHKO
npotu Ykpainu Cyn BU3HAB nopyieHHs crarti 3 ta m.a. 1(c), 3, 4 crarti 5 €KILI
yepe3 HEOOIpyHTOBAaHE 3aCTOCYBaHHS TPUMAaHHS IIiJi BAapTO0 Ta BIJCYTHICTh
HaJIC’)KHOTO CYJI0BOI'0 KOHTPOJIIO [5].

Y cnpasi Heuumnopyk 1 Honkaio npotn Ykpainu €CIIJI BcTaHOBUB
nopyuieHHs ct. 3, ma. 1, 2, 3, 5 ct. 5, m. 4 cr. 5 (11100 BiICYTHOCTI aJIeKBaTHOI
NPOLIEyPU CYJOBOTO PO3TJISAY MUTAHHS 3aKOHHOCTI TPUMaHHS MOTO i1 BApTOIO 1]l
9Jac CyJ0BOTO MPOBAKEHHA), M. 1 cT. 6 (100 mpaBa HE CBIMYUTH MPOTH cede Ta
III0JT0 MOTHBYBAHHS PIICHh HAIIIOHAILHUX CY[IIB, SKUMH HOTO OYJI0 3aCy/PKEHO) Ta
1. 3(c) ct. 6 KonBeHii [6] .

BianosinHo no 3akoHy Ykpainu «IIpo BUKOHaHHS pIlIEHb Ta 3aCTOCYBAHHS
MPAaKTUKH CBPONEHUCHKOTO CcyAy 3 mnpaB joauHw» mnpaktuka CCIUI € mxepenom
MpaBa Ta mijJisirae 000B’sI3KOBOMY 3aCTOCYBAHHIO cynamu Ykpainu [7]. BepxoBHuii
Cyn HEeoJHOpa30BO MiJAKPECITIOBAB HEOOXIJIHICTh BpaxyBaHHS MPAaBOBUX MO3MUIIIN
€CII npu TiymMaueHHI HOPM KPUMIHAIBHOTO MPOIECYaTbHOTO 3aKOHO/IaBCTBA.

Pazom 13 M mpobiema (opmanbHoro 3actocyBanHsi npaktuku €CILI Ge3
HAJCKHOIO aHali3y 3alMIIA€ThCS aKTyallbHOIO Ta TOTpedye MOJAIbIIOro
BJIOCKOHAJICHHS MPaBO3aCTOCYBAHHSI.

TakuM YMHOM, 3aXHUCT TMpaB JIIOJAUHU Y KPUMIHAIBHOMY MPOBAIKECHHI
I'PYHTYETHCSI Ha MOEHAHHI HAI[IOHAIBHUX MPOLECyaTbHUX TAPAHTIN 1 €BPONEHCHKHUX
ctanaaptiB, cpopmoBanux y mnpaktuui €CIUIL Ilonpu HasBHICTP HOPMAaTHBHHX
rapanTiid, npakthuka €CIIJI cBimuuTh Mpo ICHYBaHHS CHUCTEMHMX IMOPYIIEHb, IO
BUMAara€ TOCTIZIOBHOI IMIUIEMEHTAIli KOHBEHI[IWHUX CTAHAAPTIB Yy MAISUIBHICTD
OpraHiB JIOCYJIOBOTO pO3CiiayBaHHs Ta Cy/iB. [lomanbimimii po3BUTOK KPUMIHATBHOTO
MpoLIECyaIbHOr0 MpaBa Mae OyTH CHpSIMOBaHUI Ha 3a0€3MEYEHHS PEaJbHOrO Ta
e(eKTUBHOTO 3aXHCTYy MPaB JIOANHH.
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Binenko I./1., ctyaenTka 1 Kypcy OCBITHBOTO piBHS OaKaylaBp CHEIIabHOCTI
D8 IlpaBo 3anopi3pbKoro HaliOHaJIBLHOTO YHIBEPCUTETY
HayxoBwuii kepiauk: BepJsoc H.B., 1.10.H., mpodecop, mpodecop kadeapu
KOHCTUTYIIHHOTO Ta aAMIHICTPATUBHOTO MpaBa 3aropi3bKoro HallioHaIBHOTO
YHIBEPCUTETY

ITPABOBI BUKJIMKU BIIPOBAJI’KEHHS IIU®POBOI
BE3BAP’EPHOCTI B YKPATHI B YMOBAX €BPOIIEMCBHKOI
IHTET'PALIIL

AKTyallbHICTh T€MH OOYMOBJIEHa HEOOXIJTHICTIO 3a0e3leyeHHs PIBHOTO Ta
HEJIMCKPUMIHAILIIMHOTO JIOCTYITy BPa3JIMBHUX I'PYIl HACEIEHHS J0 HU(PPOBUX peCcypciB 1
myOJIYHUX EJEKTPOHHUX IMOCIYr B YMOBaX CTpPIMKOi Iu(poBi3aiii CyCHUIbHUX
BIJIHOCMH Ta peami3alli €BpOIHTErpaliiHol MOMITUKA YKpaiHu. Y mpoleci
HaOJIMKEHHS HaIllOHAJBLHOIO 3aKOHOJABCTBA 0 cTaHAapTiB €Bponelicbkoro Coro3y
uudpoa 6e30ap’epHICTh HAOyBa€ 3HAUYCHHSI BAXKJIIMBOI MPABOBOT TapaHTii peaizalii
mpaB 1 CBOOOJI JIFOAWHU, 30KpEeMa MPUHIIUIIB PIBHOCTI, COLIAJTIBHOI CIIPABEIJIMBOCTI
Ta 1HKIIO31i, 110 3yMOBIIOE MOTPEO0y KOMIUIEKCHOIO HAyKOBO-IIPABOBOT'O aHaJi3y
BIAIIOBITHUX BUKJIHUKIB 1 MEXAHI3MIB 1X OJOJIaHHS.

MeTa HOCHIIKEHHS MOJSTrae y BUBYEHHI NMPABOBMX BUKIMKIB BIPOBAIKCHHS
uudpoBoi 0e30ap’epHOCTI B YKpaiHI B YMOBaxX €BPOIEHCHKOI 1HTErpailii, aHamizi
CTYTICHsI BIJIMTOBITHOCT] HAI[IOHAJIIBHOTO 3aKOHOIABCTBA CTaHapTaM 1 BUMOTraM IpaBa
€BpoIeichKOro Coro3y, BUSBJICHHI  MpoOJieM  HOPMAaTHUBHO-IIPABOBOTO,
IHCTUTYIIIHHOTO Ta TMPaBO3aCTOCOBHOTO XapaKTepy, a TaKoX OOIPYHTyBaHHI
HaIpsIMiB Y/IOCKOHAJIEHHSI  TIPABOBOTO MeXaHI3My 3a0e3MedeHHs] PIBHOTO Ta
HEAUCKPUMIHALIMHOTO JIOCTymy oci0 A0 [HUPpoBUX MyONIYHMX MOCIYyTr 1
€JIEKTPOHHUX CEPBICIB.

Y €C uudpora 0e36ap'epHICTh BU3HAHA YACTHUHY MPaB JIOJUHU Ta 3aKpiljieHa
3akoHOAaBYO 11e 3 2016 poKy, a HUHI KJIIFOYOBUM JOKYMEHTOM € €BpPONEUCHKUN aKT
0e30ap’epHocTi, kUil a0 4epBHSI 2025 poky 3000B'13aB kpainu €C BOpoBaauTu
BUMOTH JIOCTYIHOCTI JIJIsl IEP>KaBHOTO Ta MPUBATHOTO CEKTOPIB 13 MependadyeHuMU
CaHKIIISIMU 32 MOPYUICHHS.

Vkpaina imMIieMeHTye 1eil JocBil y Mexax HamioHanbHOi crparerii
6e30ap’eprocti 10 2030 poky [2]. 3okpema y cdepi 1mudpoBoi 6e30ap’epHOCTI
3atBepmkeno cranaapt JACTY EN 301 549:2022, uo ay6itoe eBpomneicbki HOpMU
BeOgoctynHocti WCAG 2.1. 3aBasku TakuM 3aKOHOJABUYMM 1 HOPMAaTUBHUM
HOBOBBEJICHHSAM B YKpaiHi BIJ3HAYAETHCA 3HAYHUN Tporpec y HAOIMKEHHI 0
€BPOMNEHCHKUX CTAaHAAPTIB: 3a pe3yJbTaTaMu OPiliiiHOro MoHiTOpHUHTY, y 2025 pori
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iHAeKe mudpoBoi 6e30ap’epHOCTI TpoMan carHyB 55,5%(3]. Anle TOKa3HUKU Pi3HHUX
rpoMaj TOMITHO BIiApi3HsOThCA. Hampukiman, i1Haekc 3amopi3bkoi  MICBKOT
TepuTopiaabHOi Tpomaau craHoBUTh 44%][3]. IlpoananizyBaBiiu BeOcepBicH
3amopi3bkoi MICHKOI T'pOMaJW BHUSBWIM, IO BOHH MAalOTh JIMIIE MiHIMaJbHI
IIPUCTOCYBaHHS It 0oci0 3 1HBamiAHIcTIO. Ak 3a3Hayae donap JI.C., 3 mogiOHUMH
npobieMamu y cepi BeOJOCTYTHOCTI CTUKAIOTBCS W 1HII TEPUTOpPiaabHI TPOMAaIH.
JlocmigHuIs CTBEPIKYE, IO TOJOBHOIO TEPENOHOI Y peanmi3alii BUMOT 00
1udpoBoi 6e30ap’€pHOCTI y TaTy31 MICIIEBOTO CAMOBPSITYBAaHHSA € HECTa4ya TEXHIYHUX
CHEIIaJICTIB, MO BOJIOJIIOTHh BIAMOBIIHUMH 3HAHHSAMH Ta HaBW4Ykamu [1]. 3 iHIIOl
CTOPOHH — OpTaHU MICIIEBOTO CaMOBPSITyBaHHs HE MAlOTh JOCTATHHOTO CTHUMYJTY JIJISt
NplopuTH3alii Mepexoqy Ha YyHIBEpCaIbHWI AW3aiiH, OCKUIbKM B YKpaiHl HUHI
nepeabavenuil nume mrpad y posmipi go cta HM/I, BigmoBigHo g0 ct. 212-3
KVYnAIl Ilpore 1ns cTartss HE CTOCYEThCA BEOJOCTYIHOCTI HAMpsAMy, a MPOEKT
3aKOHY PO IU(POBY JOCTYMHICTh HE MICTUTh MOJIOXKEHb MPO 301IBIICHHS CAHKIIIMN
[6].

Sk mokazye €BpONEHCHKUX JOCBIJ, Halile(PEKTUBHINIUM PIIICHHSM MPOOJIEeMU
BUSIBUJIOCS 30UIBIIEHHS pPO3MIpiB mTpadiB Ta iX perynspHocTi. Hampuknan,
Hopgeris — migep y peitunry 3 mudpoBoi 6e30ap’epHOCTI — 3ampoBauia peryisipHi
mTpadu 3aMiCTh OJHOPA30BUX ISl TUX BUMAIKIB, KOJH IICIS MEPIIOro BUSBICHHS
MOPYIIECHHS TPOTATOM BCTAHOBJICHOT'O Yacy BOHH He Oylu yCyHyTI[S].

Jnst po3B’si3aHHS TpOOJIEeMH KaJpoOBOI HEKOMIIETEHTHOCTI, BapTO 3BEPHYTH
yBary Ha (paniy3pkuii ctaHngaptT RGAA, koTpuil Hajgae MaKCUMaJbHO JCTajbHI
IHCTPYKIIIT I TEXHIYHUX CHeHialicTiB. Takox 1el cTaHIapT Ma€ IOpUIUYHY CUITY:
HUM KEpYIOThCS 1HCHEKTOpH NpH NepeBIpll LUPPOBUX pecypciB, a 3a HOro
nopyuieHHs nependaveni mwrpadu y po3mipi 10 50 tuc. €Bpo [6].

BucnoBok. Hapa3i YkpaiHa neMOHCTpye 3HaUHMM Ta CTaOUTbHHUM Tporpec y
rapMoHi3ailii Hal[lOHAJIBLHOTO 3aKOHOJIaBCTBA Yy Taily3l HU(poBoi O6e30ap’epHOCTI 3
€BPOIEUCHKUM, IO € IIE OJHUM BaXXJIMBUM KPOKOM JI0 BKJIFOUECHHS YKpaiHU 0
€BPOIEUCHKOT cIbHOTU. OfHAK, ICHYIOTh JESKI BUKJIUKA HOPMATHBHO-TIPABOBOTO
Ta MPaBO3aCTOCOBHOTO XapakTepy, IO MOTPEOYIOTh BIOCKOHAJICHHS IPABOBUX
MeXaHi3MiB 3a0e3MeueHHs PIBHOTO JIOCTYITY 10 HU(GPOBUX 1 €IEKTPOHHUX MTyOITIHUX
cepriciB. J{ns iX mojosiaHHsS BapTO 3BEPHYTHCS 1O JIOCBIy €BPOMEUCHKUX KpaiH. 3
MPOAHAII30BAaHNX KEHCIB BOAYAETHCS, MO KIOYOBUMHU HAIMPSMKaMU BHPIIICHHS
3a3HAYEHUX MpoOJeM € HEBIJBOPOTHICTh 1 BAaroMiCTh IOKapaHHS Ta CTBOPEHHS
YHIBEpPCAJIbHOI, €IMHOI CUCTEMHU TEXHIYHUX MapameTpiB s (paxiBIiB, 110 JTOTHYHI
710 pO3po0KH UGPOBUX PECYPCIB 1 CEPBICIB.
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boo6piuenko B.B., acmipantka 2 poky HaB4YaHHSI TPETHOTO OCBITHBO-
HayKoBOTO piBHS crnerianbHocTi 081 [IpaBo JIHIMPOBCHKOTO HAI[IOHATIBHOTO
yHiBepcuteTy iMeHi Onecst ['oHuapa;
HayxoBuii kepiauk: ZKuBoBa 10.B., kaH1uaaT 10pUAMYHUAX HAYK, TOIEHT,
JOLIEHT KadeapH aIMiHICTPATUBHOTO 1 KpUMIHAJIBHOTO MpaBa JIHITPOBCHKOTO
HaIllOHAJIBHOTO YHIBepcuTeTy iMeHi Onecst ['onuapa

OPT'AHI3ALIIMAHI OCOBJUBOCTI HIOPHBEP3bKNX
MHNPOLIECIB 1946-1949 POKIB

AkTtyanpHicTh TIpoOiemMu. B ymoBax 30poitHoi arpecii Pociiicekoi @enepartii
OpoTd  YKpaiHM Ta TPaBOBUX MJUCKYCI IOJAO CTBOPEHHS CIEliajJbHOTO
MIDKHApOJIHOTO TpUOyHalTy AJiA MPUTATHEHHS 10 BIANOBIAAIBHOCTI 0C10, BUHHUX Y
BOEHHUX 3JI0YMHAX, OCOOJMBOI aKTyaJhbHOCTI HAOyBa€ 3BEPHEHHS 0 1CTOPUYHOTO
JIOCBIY MDKHAPOJTHOTO KPUMIHAJIBHOTO mpaBocynisa. OXHUM 13 KIOYOBUX TaKHX
MPEIEICHTIB € MisTbHICTh MIXKHApOAHOTO BIMCHKOBOTO TpuOyHamy (mami — MBT,
HropuOep3bkuit TpuOyHay) Ta HACTYNMHHUX TPHOYHATIB, SKI € TPOJOBXKEHHSIM
MePECITiIyBaHHS BOEHHUX 3JIOUYMHINB J[pyroi cBiToBOi BiiftHH. 1 kOoBTHS 1946 poky
MDKHapOJAHO-HOpMaTUBHY 0a3y Oyno nomnoBHeHO 3akoHoM KonTtponbsHOi Pagu Ne 10
«IIpo mokapanHs 0ci0, BUHHMX Y BOEHHUX 3JIOYMHAX, 3JI0YMHAX MPOTH MHPY Ta
npotu oassHocT (gam — 3akoH Ne 10). Xoua cam MBT nuie no6ixHO nocusiiaBcs
Ha 3a3HAYCHUM 3aKOH, 30KpeMa MpU BU3HAHHI 3JJOYMHHOIO TI€T UM 1HINOI OpraHi3alii
a6o rpynu [1, c. 81], came BiH CTaB BaXJIMBOIO MPABOBOIO OCHOBOIO IS TTOAQNIBIIIOTO
nepeciiyBaHHs 0Ci0, SIK1 MaJlM HUKYHMI CTaTyC, HIK «TOJIOBHI BOEHHI 3JIOUYMHIN», Ta,
30Kpema, JIs IpoBeieHHs HacTynHuX HiopHOep3bkux nporueciB. OCTaHHI CTAHOBHIIN
coboro 12 cymoBuUX MPOIECIB, SIKI TPOBOJWINCS B TOMY camoMy Micii, 1o it MBT,
OJTHAaK Y MeXKax aMepUKaHChKOi 30HM okynaiii Himeuunnu [2; 3, c. 32].

Cryniap BuBYeHOCTI. Tema HactynmHuX HiopHOep3bkux mporeciB (naHa
y3araJibHIOI04a Ha3Ba MPUCYTHSA B aMEPHUKAHCBHKIA TOKTPHHI) 1HKOJHU 3a4Ila€ThCs B
3aKOpAOHHIN JIiTepaTypi, MpOTe MaJOBUBUEHA B YKPAiHCHKUX HAYKOBHX JXKEpelax.
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Hanpuxman, moOibxHe 3a3HaueHHs mpoueciB 3Haxoaumo y ctarti B.I. Ocimosa
«3HauenHs1 HiopaOep3bpKkoro mpotecy s MiXKHapOAHOTO KPUMIHAIBHOTO TIpaBay Ta
Ha JISSIKUX pecypcax, siKl He BIAHOCATHCS 10 HAYKOBUX.

OCHOBHI pe3yJIbTaTH JOCITIDKCHHS. BUaiistoun 0coOIUBOCTI, K1 BUPIZHSIN
HACTYIHI MicJisi OCHOBHOro HiopHOep3pKki TpuOyHa M, 3a3HAYMMO iX BH3HA4YaJIbHI
pucHu:

1)  Ocobwu, siki migaaBanucs cyny Ha TpuOyHanax. Axmo HiopHOep3bkuii
TpUOyHa CYJIUB «TOJIOBHUX BIMNCHKOBUX 3JIOUMHIIIBY, K1 3a3BUYA BITHOCHUJIUCS JI0
MOJIITUYHOTO 1 BIHCHKOBOTO KepiBHUITBA TpeThoro Peiixy Ta BUMHSIIM HAaWTSXK4l Ta
MacITaOHINI 3JI0YMHM, TO HAacTymHI HropHOEp3bKi TpUOYHAIM XapaKTepU3yBaIUCs
THUM, IO MHEepPecligyBald OCI0 «HW)XYMUX 3a PAHIOM», SIKI TaKOX 3aiiMalil BHCOKE
CTAHOBHUINIE y HIMEI[bKOMY CYCHUIbCTBI TOTO 4acy, HANpPHUKJIAJ, BHUCOKOIMOCTABJICHI
Jmikapi, cyanai, npomucioBmi, koMaHgupu CC Ta  KOMaHIMpU — MOJIIII,
B1IICEKOBOCITYKO0O0BIII, Jep>KaBHI CIIyKOOBIIl Ta guriomatu [1,4]

2)  Craryc. HiopuGep3bkuii TpuOyHan MaB CTaTyC MIKHApOJIHOI YCTaHOBH,
B CBOIO uepry, HactyrnHi HiopHOep3bki TpuOyHa M OpraHi30BYBaJIUCA SIK BIMCHKOBI
tpubynanu CIIIA, 1, BignmoBigHO, y BCiX 12 mporecax OyJio 3a3Hay€HO, IO MPOTH
obOBuHyBaueHux Bucrynae CIIA [1,5].

3)  Ilopsgok opranizamii. 3akon Nel() Bu3HauaB, 110 «TpUOYHaN, SIKUI Ma€e
CyIUTH 0Ci0, OOBHHYBaYE€HUX Yy TMPABOMOPYIICHHSIX, TMepea0aYeHuX UM
JOKYMEHTOM, Ta MpaBuja 1 Ipoueaypy LbOro, MalOTh OyTH BU3HAYEHI UM MIPU3HAYEHI
KOYKHUM KEpPIBHHKOM (KOMaHJyBadeM) 30HHU JJi1 MOTo BIAMOBIAHOL 30HU [3, c.17]. B
aMepuKaHChbKid 30H1 okymarii misB Haka3z Ne7 «Opranizaiisi Ta MOBHOBa)KEHHS
NEeSKUX BIMCHKOBUX TpuOyHamiB», 24 xoBTHA 1946 poky, sikuii OyB BHJaHUUN
BiiicekoBum ypsgom CIIIA y Himeuuwni. BianmoBimHo no Haka3y No7 KepiBHUK
OKYMaliiHOT 30HM Yy TMOAAJIBIIOMY BHIaBAaB HaKa3d NPO CTBOPEHHS OKPEMHX
TpuOyHanis [3, c. 22, c.34].

4)  Cryninp BU3Ha4eHHS ropucaukilii. Yepes mepmricts HropHOep3bkoro
TpuOyHalmy TOJajbIll BINCHKOBI TpPUOyHaId Majad BXKE OUIBII YJOCKOHAJIEHI
YCTaHOBY1 JOKYMEHTH, SIK Y YaCTHHI IOPUCIUKIIII, TaK 1 y HaJaHHI NIEBHUX IpaB Ta
rapanTtiii ooBuHyBaueHnM. 3akoH KontponbHOi pamu NelO BigzHauaBcs OUIBIIOIO
netanizoBaHicTio, aHDK CratyT HriopuOGep3pkoro tpuOyHaiy, OyB AoAaHMNA HOBUMN
CKJIaJ] 3JI0YMHY, - YWICHCTBO B KaTETOPISIX 3JIOYMHHOI IPYIH YU OpraHi3ailii, BU3SHAHUX
HropuOep3bkum TpubyHanom 3nmounHHUMH [3, c.18].

BucnoBku Ta npomnosunii. HropuOepsbki mnpouecu 1946-1949 pokiB Oynu
MPOLIECAMH, SIKI CTAJM Ba)XJIMBOK YaCTHMHOIO y MepeciiAyBaHHI BOEHHUX 3JI0YMHIIIB
Ta CTAHOBJICHHI MPABOBOTO 3aKPIMJIEHHS MI>XHAPOJIHUX BOEHHUX 3JI04YMHIB. [[ikaBum
(dakTOM € Te, 10 332 MOYATKOBUM 33aayMOM MaB BiIOyTHCS IPYTruil MIKHApPOJIHUN
BilicbkoBUM TpuOyHan, npote CIIA 3agBwinM mpo BiIMOBY B y4acTi y OyIb-sIKUX
MOJAJBIIUX MDKHAPOJHUX CyJax 1 MPOBEIEHHS OKPEMHUX CYAOBHUX MEpeciigyBaHb
camoctiiiHo [2]. Tomy HropuGep3pki TpuOynamu 1946-1949 pokiB € 1iKaBUM
00’eKTOM 3 OOKYy ICTOPUYHO-IIPABOBOIO BHUBYEHHS 1 MOTPEOYIOTh MOAAIBIIOTO
JIOCIIKEHHS.

CnucoK BUKOPUCTAHMX JKepeJi:
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ORCID: 0009-0002-5710-6466
Haykosuii kepiuuk: FO3ikoa H.C., 1.10.H., npodecop, npodecop kadenpu
aJIMIHICTPATUBHOTO 1 KPUMIHAJIBHOTO MpaBa J{HIMPOBCHKOrO HALIIOHAILHOTO
yHiBepcuteTy iMeHi Onecs ['onuapa ORCID: 0000-0003-0879-2228

1O MUTAHHS KPUMIHOJIOTI'TYHOI EKCITEPTHU3U OCHOBHHUX
3ACAJI (CTPATEILD) IEP)KABHOI EKOJIOTTYHOI IOJITUKHA
YKPAIHHM HA MEPIOJ O 2030 POKY

19.12.2025 MiHicTepCTBO €KOHOMIKH, JOBKUUIS Ta CUIBCHKOTO
rocrnofapcTsa YKpaiHM OrOJIOCHJIO NP0 MPOBEAEHHS MEPIIOr0 yCTAaHOBYOIO
3acimanas PoGouoi rpymu 3 migroroBku 3miH g0 OCHOBHUX 3acan (cTpaTerii)
JIEp’KaBHOI E€KOJIOTIYHOI TOJITUKM YKpainu Ha nepioa ao 2030 poky (mam —
Crparerisi). Meta — criibHa po0oTa HaJl popMyBaHHSIM OHOBJICHUX 3acajl Iep>KaBHOI
€KOJIOTIYHOI MOMITHKHU, SIKI MalTh CTaTH OCHOBOIO I 3€leHO1 TpaHchopmaii
€KOHOMIKH, CTaJIOTO PO3BUTKY Ta €KOJOTIYHO OE3MEUHOro BIHOBJEHHS YKpaiHU Ha
€eBponencbkomMy nuxy [1].

[{iTKOBUTO MIATPUMYIOUM HarajbHICTh TPOBEIAEHHS TaKUX 3aXO/IiB,
BBa)KAEMO 32 HEOOX1/IHE BUCIOBUTH €Kl BIACHI MIPKYBAaHHS 3 I[OTO IPUBOLY.

Bapro nmorogutuce, mo 3akoH YKpa'l'HH «IIpo ocHOBHI 3acaau (CTpaTeriio)
JepKaBHOI €KOJIOTTYHOI MOJIITUKA Ha HGplOI[ 10 2030 poky», AKUM 3aTBEP/KEHO
Crparterito, MICTHUTh KOMIUIEKCHHUM 1 CHCTEMHHUH €BPOMEUCHKUI MIAXiA 0
pedopMyBaHHS TIPUPOTOOXOPOHHOI Tairy3i [2] [3].
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[Ipote micns CruMBY TOHAA IIECTH POKIB 3 MOMEHTY WOTO TPHUHHATTS, HA
NOPAJIKY JIGHHOMY BHUHHUKJIA HEOOXIJHICTh BHECEHHS CHCTEMHHUX 3MiH B YKPaiHCHKY
€KOJIOT1YHY TOJIITUKY Yepe3 MOIIYK HOBHX PIllIeHb BHACTIOK pyHHAIIll JOBKIUIS Bl
BOEHHUX 3JIOYMHIB p(, BIUIUBY BCEOCSHKHMX KIIMATUYHUX 3MiH, MOCUJICHHS BUMOT
I0JI0 TapMOHI3allli, Y TOMY 4YHCI, €KOJOTO-NPaBOBOi cdepH, 13 €BpONEHChKUM
3aKOHOJABCTBOM, MOTCHIIMHUX BUKJIMKIB, 110 HECE 13 COOOI0 IITYYHUM 1HTEIEKT Ta
MOIIKUPEHHS €KOJIOTIYHOI 3JI0YMHHOCTI.

[IpoGnemaTuka OCTaHHBOI HEOJAHOPA30BO MOpPYIIyBajacs HAa HaWBUILIOMY
JIep’)KaBHOMY piBHI. 30KpeMa, MOJIOKEHHS pimeHHss Pangu HamioHanmbHOT O€3meKu i
oboponn Ykpainu Bix 23.03.2021 «IIpo BUKIMKHM 1 3arpo3u HalllOHaJbHIN Oe3merrl
VYKkpaiHu B €KOJOri4HIA cdepi» nependadaid HU3KY KpPOKIB IMOAO MOCHJIEHHS
BIJINOBIJIAJILHOCTI 32 KPUMIHAJIbHI TPABONIOPYIIEHHS POTH TOBKULIA [4].

Boagnouac Crparerisa sK CTpMKHEBUM MPOrpaMHUN JOKYMEHT (POPMYBaHHS
JIE€p’KaBHOI €KOJIOTIYHOI MOJITHKH, IO CKEPOBYE MISAJIBHICTb CUCTEMHU ITyOIIYHOIO
yIOpPaBJIiHHS, MAa€ BPaXOBYBAaTH YBECh CIIEKTP 3arpo3 JOBKULIIO Ta OyTH MIAIPYHTIM
JUIS. BIPOBQKCHHS aJeKBAaTHUX 3aco0iB ix HeWTpamzamii. Ilpm 1mpomy Bapto
KOHcTaTyBaTu, mo Crparerisi, OMUCYIOYM OKpeMi KpUMIHAIBHI MPAKTUKU y cdepi
JOBKULJIS, HE MPUUISE YBard TAKOMY SIBUIILY, SIK €KOJIOT1YHA 3JIOYMHHICTS [3].

KpiMm ToOro, BapTo 3ayBakKMUTH BIJICYyTHICTH JIOCHII)KEHb €(EKTHUBHOCTI
Crparerii B KOHTEKCTi 3a1100IraHHs €KOJOT1YHINA 3I0YMHHOCTI.

[lpyurHa, Ha Hamy IYMKY, MOXE TMOJSATaTH Y BY3bKOCHEIiaTi30BaHOMY
TpPaKTyBaHHI JOKTPUHAJIBLHOTO YSBJICHHS TPO MPEAMET EKOJOTIYHOI IMONITHKH, M0
BIUIMBA€ HAa PO3POOKY 1 BIOPOBAKEHHS JEPKABHUX JOKYMEHTIB CTPATEr14HOIO
MJIaHYBaHHS, Ta BTUIIOETHCS y BU3HaueHUX CTpaTeriero 3axo0/1ax, skl OUIbIIO0 MipOIO
30CEpEIKEHI HAa TEXHIYHUX, PETYJIATOPHUX 1 EKOHOMIYHUX 1HCTPYMEHTAX, HATOMICTh
NPUAUISIOYM  MEHIIIE  yBard  COIIaJbHOMY  KOHCTPYIOBAaHHIO  €KOJIOTIYHO
BIIMOBIJATBHOTO  CYCHUIBCTBA, SKE€ KPUTHUYHO BAXJIUBE JJI1  TOJOJIAHHS
HAI3BUYAKHOI JATEHTHOCTI €KOJIOTIYHOI 3JI0YUHHOCTI.

Ha Hamy ayMKy, BpaxoBYHOYHM MIKCEKTOPAJIbHUM XapakTep eKOJOTI4HOI
MOJIITUKU, OCTaHHS TOBWHHA BHUXOJUTH 32 MEXI CYTO MEXaHICTUYHOTO TMiIXOIy,
MOEHYIOUM B COOl 1HCTPYMEHTApi PETyJIIOBaHHS CyMIXKHUX cep CycHiIbHOTO
KUTTS, BKIIFOYHO 13 KPUMIHOJIOTIYHOO TIOJII TUKOIO.

3 1i€0 METOI MOJANBIINM KPOKOM MAa€ CTaTH MPOBEIACHHS KOMIUIEKCHOI
KpUMIHOJIOTIYHOT  ekcrieptuzn  Crpaterii aisg  akTyam3amii il  MOJOXeHb 13
BpaxyBaHHSAM IIEPEOBOTO JOCBIAY HAYKH KPUMIHOJIOTII JIJIT CTBOPEHHS IEPEIyMOB
11010 MiHIMIi3aIlli HEraTUBHOTO BIUIMBY €KOJIOTIYHOI 3JOYMHHOCTI 10 COIaJIbHO
MPUIHATHOTO PIBHS.

CnucoK BUKOPUCTAHUX JKepeJI:

1. Bigmin 3B’S3KiB 3 TPOMAJICHKICTIO Ta 3acobaMud MacoBoi 1HGoOpMaIlii.
Posmnouaro miaroroBky 3MiH 10 CTpaTerii Aep>kaBHOT €KOJIOTIYHOT MOMITUKH YKpaiHu
1o 2030 poky. MiHicTepCTBO €KOHOMIKHM, JOBKIJUISI Ta CUIBCBKOTO TOCITOJapCTBA
VYkpainun. URL: https://me.gov.ua/News/Detail/73182b94-2e4a-4910-b8db-
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47ae81d93bec?lang=uk-UA &amp;title=StrategiaEkologichnoiPolitiki (marta
3BepHeHHs: 21.12.2025).

2. ITaBko . ExosnoriuyHa nomithka YKpaiHd B pOKA HE3AJIEKHOCTI: JOCSITHEHHSI
Ta [IEPCIEKTUBH. YpsanoBun Kyp’ep. URL:
https://ukurier.gov.ua/uk/articles/ekologichna-politika-ukrayini-v-roki-nezalezhnosti/
(mata 3BepHenHs: 21.12.2025).

3. IIpo OcHoBHI 3acaau (CTpaTerio) JAEp>KaBHOI EKOJIOTIYHOI TMOJITUKH
VYkpainu Ha nepiog no0 2030 poky : 3akon Ykpainu Bim 28.02.2019 Ne 2697-VIIIL.
URL:  https://zakon.rada.gov.ua/laws/show/2697-19#Text  (mata  3BEpHCHHS:
21.12.2025).

4. Tlpo BUKJIMKM 1 3arpo3u HaIllOHaJIbHIA Oe3mneri YKpaiHu B €KOJOTT4HIN
cepi Ta nmepiIoYEproBi 3aX0/A1 MO0 X HelTpami3anii : Pimenns Pagu Hail. 6e3neku
1 oboponn VYkpaimu Big 23.03.2021 : cramom Ha 25 Oepe3. 2021 p. URL:
https://zakon.rada.gov.ua/laws/show/n0018525-21#Text (mara 3BEPHEHHS:
21.12.2025).

I'natenko M. II., 3100yBau Apyroro poxKy HaB4aHHs
TPETHOTO (OCBITHHO-HAYKOBOTO) PiBHS IOPUANYHOTO (DAKYIbTETY
JIHITPOBCHKOTO HaIllOHAIBHOTO YHIBepcuTeTy iMeH1 Onecst 'onuapa
HayxkoBuii kepiBHuk: FO3ikoBa H. C., 1okTOpKa IOpUIMYHHUX HAYK,
npodecopka, npodecopka kadeapu aIMiHICTPATUBHOIO 1 KPUMIHAIBHOTO MpaBa
IOpUIUYHOrO (paKynbTeTy JIHIMPOBCHKOTO HAI[IOHAIBHOTO YHIBEPCUTETY
imeni Onecs ['onuapa.

MOPAJILHO-ETUYHA CKJIAJIOBA 3JIOYUHIB MIPOTH
JIIOJSTHOCTI

AHari3 3JI04MHIB IPOTHU JIOASHOCTI Yepe3 MOPaIbHO-ETHYHY MPU3MY Hapasi €
BKJIMBUM 1 aKTyaJIbHUM, OCKUIBKH y CBITI MOYKHA CIIOCTEPIraTH HU3KY CTPAaTETidYHUX
KOH(poHTAIIH, AKi a00 3arpoKyI0Th NEPETBOPUTHUCS HA MacIITAOHUI KOHPIIKT, a00
y>Ke MPU3BEJIH 10 HbOTO. J{0 mepiioi kareropii, 30kpeMa, MO>KHa BIAHECTH:

1) BizHocuHu pP — €C, y SKHUX 3aCTOCOBYIOTHCSA T1OpHIIHI METOAM BIUIMBY 3
00Ky p, Taki K cupoOu BIUIMHYTH Ha BUOOPH Y €BPONEUCHKUX KpaiHaX, MOPYILEHHS
MOBITPSHOTO MpocTopy KpaiH €C poCIMCbKUMHU MOBITPSHUMHM LUIAMHM MIJl 4ac
MaclTabHUX aTak Mo YKpaiHi, macmTaOHi Ae3iH(opMalliiiHl KammaHli, a TaKoX
MOTPO3U BIMCHKOBUMHU JiSIMHU / 3aCTOCYBaHHSM SIIEPHOTO 030pOEHHS;

2) BigHocunu p¢ — CIIA: 30kpema, anami3 crparerii pd po3kpuBae ii
CHOPSIMOBAHICTh HAa aMEpHUKaHChbKy aaMiHicTpamito [[. Tpamma, OCKIIbKH pocis
HaMaraeThbCsl rpaTd Yy AUIUIOMATHYHI 1rpU  3aJJis JOCSITHEHHS CBOET MU —
MPOJOBKEHHS BIWHU, MPU IBOMY, 3 OJHOTO 00Ky, MaKCUMAaJIbHO 3aTATYIOUYH MPOILIEC
NEPEeMOBHH, a 3 IHIIOTO, — 3JIACHIOIYM CHpoOU NPOJAEMOHCTPYBaTH cebe SK
CTOpPOHY, TOTOBY J0 MHPY Ta KOMIIPOMICIB 1 BUCYBalOYH yYMOBH, SIKI TapaHTOBAHO
OyIyTh HEPUUHATHI JUIsl YKPATHCHKOI / €BPOMEMCHhKOI CTOPOHHU; Hapasl WAETHCS PO
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TaKTUKY, Ky 3aCTOCOBYBAJIHN JiIEPU CYJIETCHKO-HIMEIBKOI MapTii Mij Yyac MepeMOBHH
3 oimiitHOIO BIa010 YeX0CI0BaYYMHHU, METOIO SIKUX OYJIO MpUETHAHHS i1 TepuTopii
1o Paiixy 3 momanbuioro JIiKB1Ialll€l0 Y€X0CIOBABKOI IEPKaBHOCTI 3arajiom;

3) Bignocunu KHP — TaitBanb: Tak, KHP 3actocoBye pi3Hi cTpaTerii 3amis
JOCSITHEHHSI KIHIIEBOI METH — TMpHUEAHAHHS ocTpoBa A0 Kwuraw; 3o0kpema,
POBAIATHCS MaciiTaOHI 1H(OpMaIIiiHI KaMIIaHii, K JJIs BHYTPIIIHbOI, KUTAMUCHKOI
ayuTopii, Tak 1 AJii MDKHApOJHOI CHUIBHOTH, OCHOBHa MeETa SIKUX TOJSrae y
NEepPeKOHaHH1 JEMOKPATHYHOIO CBITY y TOMY, IIO MOXJIMBa MaiOyTHsS BiiiHa — IIe
BUKIIIOUHO «BHYTpILIHI CIpaBW» IXHbOI JEpXKaBU; OKpPIM TOTO, 3aBISKU
MPOKUTAUCHKUM TOJITHYHUM Jlisi4aMm, siki 3HaxoasThes y TaiiBani, KHP namaraerscs
BIUIMBATH 1 Ha TaBaHIIIB; Pa30M 3 TUM, BApPTO BUOKPEMUTH i TOH (haKT, IO rOpHUIHI
METOJM BIUIMBY TMEPETHHAIOTHCS 3 BOWMOBHUYOID PUTOPUKOIO: HEOJHOKPATHE
aKIICHTYBaHHS Ha BaXJIMBOCTI «BO33’€JHAHHSI», YH TO MHUPHHM, YU OYyIb-STKUM
IHIIMM IUTXOM; 3BUHYBAU€HHS TallBaHIIIB y «CeNapaTU3MD» Ta «3paJHULITBI.

o npyroi kateropii, sICKpaBUM MPHUKIAIOM $KOi € POCIHChKO-YKpaiHChKa
BiifHA, MOXXKHA BIJIHECTH BIIHOCHHU MIX [Hmiero 1 [lakucrtanom, Ipanom Ta I3painem,
Kamb6oxero ta Taitmanaom, JIP Konro i Pyannoro. He3Bakarouu Ha Te, 1110 HE yci 3
MepeNiueHUX BHUIIAJKIB Hapa3l CyNpOBOKYIOTHCS AKTUBHUMHU OOWOBUMH JTISIMH,
yTIM, BOHH € ICKpPaBUM MPUKIAJIOM HECTAOUIHHOCTI O€31MeKOBOI CUTYAIlll Y CBITI.

[IpobGnemaTuka 3J0YMHIB MPOTH JIIOJISHOCTI € 00’ €KTOM JOCIIHKEHHS TaKUX
BITUM3HSHUX HAyKoBILiB, sk A. Axzapymko, K. I'pomoBenko, M. I'pymiko,
A. ITomitoa, 0. Pyrano, B. Cokypenko, M. Toma, O. UepHenbka Ta iH. 30kpema, A.
AHJPYIIKO CIYLIHO 3a3HAa4a€ CTOCOBHO MPHUPOAM 3J0YMHIB MPOTH JIIOASHOCTI, IO
«JIJIL PO3YMIHHSI CYTHOCTI «3JIOUMHIB MPOTH JIFOASHOCTI» €JIEMEHT «JIIOJISTHOCTI» Mae
BUpIlIabHE 3HaUYCHHS. BoueBub, Tl MO3HAYEHHS PO3TIISIIYBAHUX AisTHb KaTeropis
JIOASTHOCTI BUKOPUCTaHa HEBUTIAAKOBO. CIIOBO «JIIOASHICTBY Y IIbOMY KOHTEKCTI Ma€e
MiKPECIIOBaTH JIIOACHKY TPHUPOAY JIIOACH, TPOTH SIKUX CIPSMOBaHI BKasaHi
nocsiranHs. [lonpu Bci 00’ €KTHBHI BIIMIHHOCTI (PacoBi, pediriiHi, KyJIbTypHi), BCIX
mofel 00’eNHye JIOJIChKA TIMHICTH 1 cBOOOAA. Y TMEBHOMY CEHCI, LUIb 3JI0YMHIB
MPOTU JIIOJSHOCTI MOJSTaE B TOMY, 100 MO30aBUTU KEPTB iX JIOJACHKOI MPHUPOIH,
MEPETBOPUTH X 13 Cy0 €KTIB, IO BOJOIIOTH COBICTIO, BOJICIO 1 CBOOOI0I0 BUOOPY, B
00’exTH, 0 TIepedyBarOTh T03a 3aKoHOM» [ 1, c. 16].

3 ormsay Ha 1€ METOIO JIaHOI HAYKOBOI pPOOOTH € JOCIHIJKEHHS MpoOJIeMH
CKOEHHSI 3JIOUYHMHIB MPOTH JIOASHOCTI KPi3b MPU3MY MOPAJIbHO-ETUYHOIO ACIIEKTY.

Y KOHTEKCTI po3risiay npoOJeMaTUKH 3J0YMHIB MPOTH JIIOASHOCTI K SIBUILA,
[0 BUXOJUTH 3a MEXI JIIOJISHOCTI, BapTO BHOKPEMHUTH KIJIbKa CKJIQJOBHX, SKi
HEOJMIHHO € TIepEeIBICHUKAMH CKOEHHS JIaHUX 3JIOYHHIB.

1. IlepexoHaHHsi OAHIET CNUIBHOTH (Halli) y TOMy, LIO 1HIIA Tpyma JIIOAeH
(HaIisT) € HE MPOCTO BOPOTOM, a €K3UCTEHIIIMHOIO 3arpo3010 ISl IXHHOTO 1CHYBaHHSI.
[le mpu3BOANTH A0 paguKaiizallii CycrijabCTBa, 10, 3PEHITO0, HACIIIKOM CBOIM Mae
Oyab-sikux 00CTaBHH, a 3 TO3MII] MOPAJILHOTO OOTPYHTYBaHHS IXHBOI JO3BOJIEHOCTI,
IO MMiKUBIIIOE 3arajibHy HEHABUCTDH 1 Oa)KaHHS Takl MPOTHUIPABHI JISIHHS CKOIOBATH.
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VY Takuil cmnoci® 370YMHH TPOTH JIIOASHOCTI CTalOTh IHCTPYMEHTOM JIOCSITHEHHS
METH.

2. 3HeIiHeHHs JIIOAChKOTo XUTTA. BiitHa — 11 3aBXKIu cMepTi W pyHHYBaHHS.
[I{o6 BHUKIMKATH Yy CYCIUIbCTBI Oa)KaHHS TMOMHUpATH 3a MEBHY «1JCI0», 3a3BHYAM
KEPIBHUKH JIEPKaB BIAIOTHCS J0 1ppalliOHAIbHOTO, €EMOIII, OOIPYHTOBYIOUH arpecito
«BUIIMMH i7eanamMu», 10 OOpOoTbOM 3a SIKIi Ma€ MPUETHATUCH KOXKEH. Y TaKoMy
BUIQJIKy CTBOPIOETHCS 1JIFO31s, IO KOXKEH, XTo Oyae OpaTu ydacTh B arpecii, € He
BOEHHUM 3JIOYMHIIEM, a JIIOJMHOI, SKa O€3MOCepeIHbO «TBOPUTH 1CTOPIIO».
be3ymMoBHO, y TakoMy pa3i HYJIbOBOIO € IIIHHICTh JXKUTTS HE TUIBKH YSBHOTO
«BOpOTa», alie i BIacHOro. Y JaHOMY KOHTEKCTI YSIBICHHSA NpPO Te, IO JIOJUHA €
YaCTUHOIO «BEJIMKOT0», CIIPUSIE 3HULIEHHIO Y Hill OyAb-SKHX 3aJMIIOK JIFOASHOCTI.

OTXe, MOKHa 3pOOUTH BHCHOBOK, 11O MEPEAYMOBH CKOEHHS 3JIOUHMHIB MPOTH
JIOJISTHOCTI 32 CBOEIO CYTTIO € IppalllOHaJbHUMH, 3aCHOBAHUMHM Ha €MOIlIAX, a He
JIOT11I1.

Cnmcok BUKOPUCTAHUX JIKePeJI:

1. Auapymiko A. B. 37104MHU NPOTH JIIOASHOCTI: TIOHSTTS Ta CYTHICHI O3HAKH.
Marepianu HaykoBo-TeopeTuyHoi koHbepeniii, Kui, 2022, c. 15 — 19. URL:
https://dspace.uzhnu.edu.ua/bitstreams/5e50f1a9-4b20-4ab4-b892-
6b099e001986/download.

I'ynumenko 1. P., cTyneHT 3 Kypcy OCBITHBOTO piBHS OakajiaBp
cnemiaiabHocTi 081 [IpaBo J[HIMPOBCHKOr0 HAI[IOHAIBHOTO YHIBEPCUTETY
HayxoBuii kepiBHuk: I'opaienko T.O., cT. BUukianay kadenpu quBUILHOTO,
TPYJIOBOTO Ta rOCHOIAPCHKOrO MpaBa J{HIMPOBCHKOTO HAI[IOHAIBHOTO YHIBEPCUTETY

POJIb KOPITIOPATUBHOI'O 3BUYAIO Y KOPITIOPATUBHUX
BIJHOCHHAX

JlocuTh 3BUYHUM € PO3AUICHHS IXKEPEN KOPIIOPATUBHOTO TpaBa Ha /Bl TOJOBHI
KaTeropii : HOPMATUBHO-TIPABOBI aKTH, SIKI € OCHOBHUM 3HAPAIISM JICPKABU Y
MUTaHHI KOHTPOJTIO KOPIOPATUBHOT JiSTTLHOCTI, Ta KOPIIOPATHBHI HOPMH, SIK1, BJ)KE Ha
BIIMiHY BiJi HOPMAaTHBHO-TIPABOBUX aKTIB, € 1HCTPYMEHTOM, SKHW 3aCTOCOBYIOTH
BJIACHE KOPIMOpallii, 1Jis peryJIFOBaHHS BiJIHOCUH MK HUMU CaMHUMHU.

[Ilomo came nep>kaBHUX HOPM, MOKJIMKAHUX BPETYIIOBATH MpaBa Ta 000B’SI3KU
KOpropaiiifi, BOHH, OYEBHUIHO, € BOJICBUSIBICHHIM 3aKOHOJABI, 1 HaWKparie
B1JI00pa)KatoTh IHTEPECH ACPKABU 30KpEMa, Ta CyCHIIbCTBA 3arajoM. Biipi3HIIOThCA
B1JI IIUX JIEP’KAaBHUX HOPM - BUIIE3a3HAUYEHI KOPIOPATUBHI HOPMH, SIKI CTBOPIOIOTHCS
BUKJIIOYHO MEBHUMHM KopropaiisiMi. BoHu, y cBOIO uepry, BijoOpa)katoTh 1IHTEPECH
caMoi Kopropauli Ta ii KepiBHULTBA, aJKE€ CaM€ BOHU PETyJIIOIOTh BHYTPIIIHI
MPOLIECH KOPIIOPATUBHOI CUCTEMHU.

AJe HaBiTh KOPIOPATMBHI HOPMU MalOTh CBOi (DOPMH BHpaXKEHHs, KOXKHA 3
AKUX HE BTpaydae 3HAUYyIIOCTi, IKy MalOTh HOpMU 3arajoM. OnHi€ro 13 Takux (HopM €
KOpIIOPaTUBHUM 3BUYAM.
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3BUYail € JOCUTh CBOEPIMTHOIO (OPMOIO COIIATBPHOTO peryJtoBaHHSA. Y
NpPaBOBOMY 3HAuY€HHI 3BHMYall — 1€ QopmMa MOBEAIHKU JIOJEH, sKa B pe3yJibTari
OaraTopa3oBOro TMOBTOPEHHS B daci 1 mpocTtopi HaOyBae TMEBHOI CTIMKOCTI,
3aKPIIUTIOETHCS B MPAKTUYHOMY JOCBIJI, MCHXOJIOTIi, @ TaKOXX B 1J€0JIOTIl Ti€l 4M
1HIIIOT coIliaabHOl Tpymu.[1, c.8]

OTxe, NIACYMOBYIOUM BH3HAUEHHS 3BUYAl0, MOXHA CKa3zaTh, IO IIe
3aKpiIUIeHa Y CBIJOMOCTI TPYNH JIOACH TUIOBA IOBEMIHKA, HEIOJCP>KaHHS SKOi
BBA)KAETHCS HETOBArOI0 0 1i€l rpymu Jrofel. Y KOHTEKCTI KOPHOPATUBHOIO IMpaBa
Takuid 3BHYAll TPOSBISIETBCI y CXOXIA ¢GopMi : BIH € 3aralbHONPHUHITUM
CTaHJapTOM MOBEAIHKN y CEPEIOBUII TIEBHOT KOPITOpaIlii.

Cepen 03HaK KOPHOPAaTUBHHUX 3BUYAIB HAYKOBISIMUA BHIIEHI HACTYTIHI:

— 3BUYail MOB’SI3aHUI 3 TPUBAJIUM 1 OJHOTUIIHUM JIOTPUMAHHSIM BIJIOMHUX
paBuJI, Mo GaKTHIHO MEPEPOCTAOThH Y 3BUUKY;

— 3BHMYAI0 NPHTAMAHHA MACOBiCTh BHKOHAHHS. LOro BHMOTH JIIOJUHA
MOIIMPIOE HE TIILKU Ha 1HIIUX, ajie i Ha ce0e;

— 3BUYal BIAPIZHAIOTBCS PO3YMHICTIO, TOOTO BOHM TMPOIMOHYIOTH BapiaHT
MOBEIIHKY, KM HaWOLIbII ONTUMAJILHO BIIMOBIA€E peasibHIN 00CTaHOBIIL;

— 3BMYail Mail>ke HIKOJIM HE CyNIepeurnTh HOpMaM Mopajli 1 HopMam Mpasa. [2, c.
25, 26]

3BUYa, sK 1 OyJIb-SIKe SBHUIIE, MA€ CBOI IIO3UTUBHI Ta HETATUBHI PUCH.

[To3uTHBHI prcH 3BUYAIO SK DKEPEsIa KOPIOPATHBHOTO MpaBa:

1) 3BU4ail BUHUKAE HE «3BEPXY», a «3HU3Y», TOMY MOro 3MICT BUXOJUTH 3
BUPOOHHYUX YMOB;

2) 3BMYail BUpaXkae MeBH1 3aKOHOMIPHOCTI1, 0COOJIMBOCTI KOJIEKTUBY, 1 TOMY BiH
OB 00‘€EKTUBHUMN, HI)K KOPITOPATUBHUI aKT 1 MPELEICHT, BCTAHOBIICHHS SIKUX HE
00x0UThCs 0€3 MPUBHECEHHS CY0‘€EKTUBHUX MOMEHTIB;

3) 3Buuail Mae cBOK ycHY (GopMmy, 1 K BCSIKa YCHa MOBA, Ha BIIMIHY Bij
MMCHbMOBOI, BUPAXKAETHCSA MPOCTOI0 MOBOIO 1 XapaKTEPU3YETHCS 32 CBOEID 0Yy/I0BOIO
HECKJIAJHICTIO 1 IOCTYITHICTIO;

4) 3BuYail BIAPIBHIAETHCS JTOOPOBUIBHICTIO BHKOHAHHS, OCKUIBKH BIH
3aCHOBAHMM Ha 3BHMYIll, TOOTO HIOM Ha aBTOMAaTHMYHUX nAigXx. Kim Toro,
TOOPOBUTHHICTh 3a0€3MeUyeThCSl B 3HAYHIA Mipi MAacOBICTIO BHUKOHAHHSI, IO HE
3aJIMIIIAE JIFOAMHI MICIIS U1 HOTO KPUTUIHOTO TMIEPEOCMUCIICHHS;

5) 3BUUali Cripusi€ HAKOMUYEHHIO 1 TIepeaaydl KOJIEKTUBHOTO JOCBIY. [2, ¢.26]

Henomniku 3BMuato sk Jkepesia KOpImopaTHBHOTO TpaBa:

- 3BMYAl0, BHACIIJIOK MOBUIBHOTO HOTO pO3BUTKY, MpUTaMaHHa BIJHOCHA
HEPYXOMICTh, MOB‘SI3aHA 3 TUM, LI0 BIH 30€pIira€ThCs y CBIIOMOCTI JIOAEH, sKa
3/1aTHA 3MIHIOBATHCh JIyXK€E TUTABHO;

- 3BHYAM HEPIAKO € 3HAPANISAM MIATPUMKHU CTapUX COIIATbHO-MIOOYTOBUX
SIBUIIT 1 MOKE BUXOJUTH 13 MO3UIIIT HEPIBHOCTI;

- 3BUYAll HE BIJ3HAYAETHCS BU3HAUYEHICTIO, MOTO 3MICT y Oarato dYomy
3aJIeKUTh BiJl 0COOMCTUX MOIJIAIB Cy0 ‘€KTIB, K1 HOTO MPUTPUMYIOTHCS;

- 3BUYail BaXKKO PO3IMI3HATH, OCKIIBKHU BIH MEPEAAETHCS 13 BYCT B YCTa 1 HE Mae
MUCHMOBOTO 3aKPITJICHHS.
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[IpoTe, He HAUBIAYNCH HA HASBHICTh NMEBHUX HEMOJIKIB, TMO3UTHUBHI PHUCH
KOPIHOPATUBHOI'O 3BUYAI0 € OUIbII YUCICHHUMH Ta MalOTh, HA MOIO JTYMKY, OLIbIILY
Bary. Tox, y sSIKOCTI MiJICYMKY MO>KHA CKa3aTH, 1[0 CaM€ 3BUYail 3aiiMae HEe OCTaHHE
Miciie y cepi KoprmopaTUBHOI AISIILHOCTI, JoMoMararodu chopMyBaTy 3J0POBUN Ta
TUTLAHUN KOJIEKTHUB, B1JI YOTO YacTO 3aJIe)KUTh YCITIX KOpIiopariii.
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AEPOT'ALISI TA OBMEJKEHHSI KOHCTUTYIINHUX ITPAB
JIIOAUHMU Y TEPIO/I 3bPOUHOI'O KOH®JIIKTY: IOPIBHAJIBHO-
IPABOBUI AHAJII3

DEROGATION AND LIMITATION OF CONSTITUTIONAL HUMAN
RIGHTS DURING ARMED CONFLICT: COMPARATIVE LEGAL
ANALYSIS

Abstract. The study carried out a comparative legal analysis of derogation
and restriction of constitutional human rights and freedoms during armed conflict as
mechanisms of state response to extraordinary threats, which are different in their
legal nature. The content, conditions and limits of application of each of these
instruments are revealed, their non-identity, difference in sources of legal regulation,
procedure of introduction and legal consequences for the implementation of human
rights and freedoms are substantiated.

Particular attention is paid to the problem of consistency of the national
constitutional mechanism of restriction of rights with the international legal
institution of derogation, provided for in Article 15 of the European Convention on
Human Rights. The criteria for the admissibility of state intervention in the sphere of
human rights during armed conflict are analyzed, in particular the requirements of
legality, legitimate aim, necessity, proportionality and non-discrimination, as well as
the prohibition of derogation from absolute rights.

The study concludes that a clear doctrinal and normative distinction between
derogation and restrictions on constitutional rights is a necessary prerequisite for
ensuring an effective balance between the needs of national security and the state's
obligation to guarantee constitutional and international standards of human rights
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protection. It is emphasized that incorrect identification or excessive expansion of the
scope of derogation can lead to the leveling of legal guarantees and the undermining
of democratic principles of the rule of law, while a properly regulated mechanism for
restricting rights contributes to the preservation of the rule of law even in conditions
of armed conflict.

Key words: derogation, limitation of constitutional rights, armed conflict,
martial law, constitutional rights and human freedoms, rule of law, proportionality,
national security

KurouoBi cjioBa: neporaiiisi, 0OMeXeHHS KOHCTUTYLIMHHUX TpaB, 30poiHUi
KOH(JIIKT, BOEHHHUI CTaH, KOHCTUTYI[IIHI mpaBa 1 cBOOOIU JIOJUHH, BEPXOBEHCTBO
npaBa, IPONOPLIIHICTb, HalllOHAJIbHA Oe3IeKa

VY crarTi 311CHEHO MOPIBHSUIBHO-IIPABOBUM aHAIII3 Jieporanli Ta oOMeXeHHs
KOHCTUTYIIHHUX TIpaB 1 CBOOO JIOJUHU B Mepios 30poiHOro KoHQIikTy. Po3kputo
IIPaBOBY IPHUPOJY, YMOBHU Ta MEXI1 3aCTOCYBaHHS IIMX IHCTPYMEHTIB, OOIPYHTOBAHO
iX HETOTOXHICTH 1 pi3HE (PYHKIIOHAJIbHE MpU3HaYeHHs. Oco0IMBY yBary NnpuaijieHO
Y3rO/DKEHOCTI HAlllOHAIBHOIO KOHCTUTYLIMHOTO MEXaHI3My OOMEXKEHHs IpaB 13
MDKHApOJHO-IIPaBOBUM  1HCTUTYTOM Jieporaiiii, nepeadauyeHuM crarrero 15
€BpornelicbKoi KOHBEHIIIT 3 MpaB JIOJUHU Y BU3HAUEHH] JOIYCTUMHUX MEX BTPYUaHHS
JepXkaBu y cdepy IMpaB JIIOJUHU. 3pOOJIEHO BUCHOBOK, L0 YITKE PO3MEXKYBaHHS
aeporaiiii Ta 0OMeXeHb KOHCTUTYILIIITHUX NpaB € HEOOX1AHOK YMOBOIO 3a0€3MEeUEHHS
OajlaHCy MIDK BUMOTaMH HalllOHAJIbHOI O€3MeKH Ta 30€peKEHHAM KOHCTUTYLIMHHX 1
MDKHApPOJIHUX CTAHJAPTIB 3aXUCTy IpaB JIIOJWHU B YMOBAaX 30pOHHOTO KOH(QIIKTY.
AKTyanpHICTh JOCHIDKEHHsI JAeporaiii Ta OOMEXEeHHS KOHCTUTYLUIMHHMX TMpaB Y
nepios 30poitHOTO KOHGIIKTY 3yMOBJIEHA CYYaCHUMHM BHUKJIMKAMH, 1[0 MOCTAaIOTh
nepes; JAEMOKPAaTUYHOIO JIEpKaBOIO B YMOBax 30poWHOI arpecii HEOOX1AHOCTI
3a0e3ne4yeHHs] e€(QEeKTUBHOrO JEP)KaBHOTO  yOpaBiiHHSA. 30poHHI  KOH(DIIKTH
00’€KTUBHO TOTPEOYIOTh 3alpPOBA/KEHHS CHEIlaIbHUX TPABOBUX PEXHUMIB, SIKi
JIOMYCKAIOTh THUMYAacOBE 3BY>KEHHS 0O0cCsSry mpaB 1 cBOOOJ JIIOJWHHU, OJHAK Taki
3aX0/ld MAalOTh 3[IMCHIOBATHUCA 3 JOTPUMAHHSIM MPUHLUIIB BEPXOBEHCTBA IPaBa,
MIPOTIOPIIIHHOCTI Ta HEIUCKPUMIHAIIII.

Oco6mmBoi Baru mnpoOiema HaOyBae B KOHTEKCTI PO3MEXKYBaHHS TOHSTh
neporaifii Ta OOMEKEHHS KOHCTHTYLIMHMX TipaB. HempaBuibHe ab0 HaaMIpHO
IIUPOKE 3aCTOCYBAHHSA Jieporailii MOXe MPU3BOAUTH J0 (PAaKTUUHOTO HiBEIIOBAHHS
KOHCTUTYI[IMHUX TapaHTiil Ta MIKHAPOAHUX CTaHAAPTIB 3aXUCTY MpaB JIOAUHU, TOJI
AK OOMEXEHHS MpaB, NependadeHi KOHCTUTYII€I0, TOBUHHI MAaTH YITKI MeXi, OyTH
IOPUMYHO BHU3HAYEHUMHU Ta MIAKOHTPOIBHUMHU CYJOBOMY KOHTPOIIO. Y I[bOMY
aCIeKT1 KII0YOBOTO 3HaUYECHHS HaOyBa€ y3roKEHICTh HAIllOHAIBHOTO 3aKOHOAABCTBA
3 MIDKHApOJIHO-IIPABOBUMU 3000B’A3aHHSIMU JIEpKABU, HAcaMIepes 13 MOJOKEHHIMU
€BponenchbKoi KOHBEHIIIT 3 MPaB JIOJMHU Ta IPAKTUKOI €BPOINEHCHKOTO Cyy 3 MpaB
JIIOIUHU.

TakuMm 4MHOM, TOCHIKEHHS Ieporailii Ta 00OMeXeHHsI KOHCTUTYIIIHUX TPaB y
nepion 30pOWHOTO KOH(IIKTY € aKTyaJdbHUM 3 OISy Ha HEOOXITHICTh HAYKOBO
OOIPYHTOBAHOTO BU3HAYEHHS MEX JIOMYyCTUMOTO BTpyUYaHHs JAepxaBu y chepy mpas i

AxmyanvHi npodiemu npasoeoi HayKu ma npasooxopoHHOI OiNbHOCIIE 22 epyons 2025 p.



62

CBOOO/T JTIOJMHY, YIOCKOHAJIEHHS MMPABOBOTO MEXaHI3MY 1X 3aXHCTY Ta 3a0e3MeUeHHs
BIJIMOBIAHOCTI HAIlIOHAJBHOI IPABOBOI CHUCTEMH CyYacHUM €BPOIEUCHKUM 1
MIKHAPOJHUM CTaHIapTaM.

MeToro AOCHIIDKEHHSI € TOPIBHSUIBHO-TIPABOBHUM aHali3 MPaBOBHUX 3acaj
neporamii Ta OOMEXKEHHS KOHCTUTYIIMHHMX TMpaB 1 CBOOOJ JIOJWHU B TIEPioa
30pOHOr0 KOH(QUIIIKTY 3 METOI BHU3HAUEHHS iX MPaBOBOI MPUPOJU, YMOB 1 MEX
3aCTOCYBaHHS.

PosmexxyBanHs jeporaiii Ta OOMEXKEHHS KOHCTUTYLIMHMX TMpaB Mae
MIPUHITUIIOBE 3HAYCHHS I 3a0e3leueHHs OanaHcy MK moTpebaMu HaIliOHATBHOT
0e3neKu Ta TOTPUMaHHAM MpaB 1 CBOOO JTIOAUHH B Mepiol 30pOHHOr0 KOHDIIKTY.

Heporamis (anrn. derogate) — 1. 3meHmryBatu, oOMexyBatu (ImpaBa); 2.
YaCTKOBO CKacoBYBaTu (3akoH); ((ppanu. déroger) — mopyuryBaTH; BIOXWIATHCS (Bl
CTaTTl JOroBOpy, 3akoHy [l, c.113]. ¥V cydyacHOMy po3yMiHHI TEPMIH «JI€pOTawisH»
MEPEBAXHO BUKOPUCTOBYETHCS JIsl TIO3HAYCHHSI BUHATKOBOTO MEXaHI3My YaCTKOBOTO
W TUMYACOBOTO BIACTYITy BiJ Ail MPaBOBOi HOPMHU ab00 MIKHAPOIHOTO 3000B’sI3aHHS
0e3 ii ckacyBaHHSA, SIKUW 3aCTOCOBYETHCS 3a HASBHOCTI HaJ3BUYAMHUX OOCTaBUH 1
MJJISITa€ CyBOPUM YMOBaM Ta KOHTPOJIIO.

Ha nymkxy B.O. boukoBoro «meporarisi» - Ie¢ IOPHIAMYHHN MEXaHI3M, SKUH
JI03BOJISIE JIepKaBl THMYACOBO BIJCTYNHUTHU BiJi BUKOHAHHS TMEBHUX MIKHAPOIHUX
3000B’s13aHb Y cepi MpaB JIOJUHU B YMOBaX HAJ3BUYAMHOIO CTaHY, IO 3arPOXKY€
#uTTi0 Hamii. lLleit Bigctym Mae OyTH  OOIPYHTOBAaHUM, MPONOPLIMHHM,
HEJIMCKPUMIHAIIINHUM 1 BIIMOBIAATH 1HITUM MDKHAPOIHUM 3000B’S3aHHSIM JIEPKABU
[2, c.85].

Ha meBHuX 3arposax 3actocyBaHHs jeporailii Harojomye O. IlnaTtoHeHko i
3a3Hayva€ MpU IbOMY, 110 MPaBO Ha JIEPOTaIlil0 MOXKE OYyTH BUKOPHUCTAHE BJIAJIOO
Jep>kaBu IS 3a0€3MeYeHHST BJIACHOI BHTOAM Ta 3a0e3leueHHs 3aKpITUICHHS
(yTpuMaHHsI) Jep’KaBHOI BJIAJM y CBOIX pyKax, TOMY HEKOHTPOJIbOBAHE HOTO
3aCTOCYBaHHA MOXE€ OyTH TMPUYMHOI TIPUNHATTS HHU3KU TPABOBHX 3a00POH,
MpaBOBUX OOMEXEHb, a TaKOX 3BUYANHOTO HEJOTPUMAHHS TpPaB TPOMAJSH, MO
MPU3BEIE 10 3MIHU MOJIITUYHOTO PEKUMY Ta MOBAJICHHS IEMOKparTii [3, ¢.234].

Ha Bigminy Bimg aeporarfii 0OMeXeHHS KOHCTUTYIIIHHUX TIPaB € 1HCTUTYTOM
HaIllIOHAJIBHOTO KOHCTUTYIIIHHOTO TIpaBa. BoHO mepembayae TUMYacOBE 3BYI)KEHHS
MOXJIMBOCTEH peami3zaiii okpeMux mpaB 1 cBoOoa Ha mijgcraBi KoHcTuTymii Ta
3aKOHIB JIEp’KaBH (30Kpema, y pa3l 3alpOBaJKEHHS BOEHHOTO ab0 HaJI3BUYAMHOIO
CTaHy).

Jeporariisi, HaTOMICTb, € THCTUTYTOM MIDKXHApOJHOTO MpaBa, L0 MOJSATae y
odiiitHOMY BIACTYII JepaBU Bii OKPEMHX MIKHAPOIHO-TIPABOBUX 3000B’SI3aHb,
MOPSZIOK  BIJICTYIY JEpkKaB BiJ 3000B’s3aHb TiJ 4Yac HaA3BUYAMHOI CHUTYyaIlil
periaMmeHtyeTbcsi  crarreto 15  KoHBeHIiss mnpo 3axucT mpaB  JIOJUHU 1
OCHOBOIIOJIOXKHHUX CB0OOO [4].

VY3aranpHIOIOYM BUKIAJEHE JEpOTralil0 KOHCTUTYLUIHHUX TMpaB MOXKHA
BU3HAYHUTH SK TUMYACOBUH BIJICTYII ACPKABU BiJl BAKOHAHHS OKPEMHX MI1KHAPOIHO-
MPaBOBUX Ta/ab0 KOHCTUTYIIWHUX 3000B’s3aHb y cdepi MpaB JIIOAWHH B yMOBax
HAJ3BUYANHOI CUTYaIlil Y1 30pOHHOr0 KOH(MIKTY, 10 O(DILiifHO MPOroJIOUIy€EThCS Ta
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Ma€ BUKJIIOYHHMMA Xxapaktep. BoHa foImycKaeThes TUIIE 32 HABHOCTI 3arpO3U JKUTTIO
Hallli Y4 1HIIIO1 CYCIUIbHOT HeOe3IeKH, 3/IINCHIOEThCS B MEXKax, CYBOPO 00YMOBIICHUX
BUMOTaMHU CHTYyallli, Ta HE MOXKE CTOCYBAaTHCS IpaB, sIKi € aOCOJIOTHUMHU 1 HE
HiJJIAraloTh Jaeporaiii (mpaBo Ha KUTTS, 3a00poHa KaTyBaHb, paOCTBA, MPUHIIMII
nullum crimen sine lege To11o).

OOMeXeHHsS K KOHCTUTYIIMHMX TIpaB — Iie mnependadeHe KoHctuTtyiiero Ta
3aKOHOM 3BYKEHHsI 00CATY peaiizalii OKpeMHX TMpaB 1 CBOOOJ, SKE MOXE
3aCTOCOBYBATHCSA K Y MUPHHUM Yac, Tak 1 B mepioa 30poriHoro koHdmikty. Taki
OOMeXEeHHsI HE CKAaCOBYIOTh caMe IpaBo, a JIMIIEe BCTAHOBIIOIOTH MEBHI YMOBH ab0
MexX1 Horo 3maiCHEHHs, 30epiraioyn ioro cyTHiCHUH 3MicT. OOMEXEHHS MOBHUHHI
OyTH 3aKOHHUMH, JIETITAMHUMHU 33 METOI0, HEOOXIIHUMH B JE€MOKPATUYHOMY
CYyCHIIBCTBI Ta MNPONOPLIHHUMHU mocTaBiaeHId MeTi. KoHCTUTYIIHHO-TIPaBOBOIO
OCHOBOIO TaKOTO pearyBaHHs B YKpaiHi € ctarts 64 KoHctutymii Ykpainu [5], sika
nepeadayae MOKIMBICTh BCTAHOBJIEHHSI OKPEMHUX OOMEKEHb MpaB 1 CBOOO JIFOAUHH
B YMOBaX BOEHHOTO a00 HaJ3BUYANHOTO CTaHy 13 YITKMM BU3HAYCHHSIM CTPOKY Mii
IUX OOMEKEeHb, BOJHOYAC 3aKPIIUIIOIOYM TMEpeNliK MpaB, M0 HE MOXYTh OyTH
oOMEXeHI 3a KOJHMX 00cTaBMH. T0OTO, HalllOHAJIbHA MOJENIb OOMEXKEHHS IpaB
JIOJIMHU TPYHTYETbCA Ha MPEe3yMIIii 30€peXeHHsI iX CYTHICHOTO 3MICTy HaBiTh B
YMOBax 30pOItHOrO MPOTUCTOSHHS.

OTxe, Aeporailisi HE € TOTOXXHOIO OOMEXKEHHIO NpPaB, OCKUIBKH OOMEKEHHS
MOXKYTh 3aCTOCOBYBATHCS 1 B MHUPHHUH Yac SK €JIEMEHT 3arajbHOro IpaBOBOTO
pexXuMy peanmizaiii MpaB JIIOJAWHM, TOJI SK Jeporaiisi Ma€ BUKIIOYHUH,
HaJ[3BUYAHUM 1 THUMYACOBHI XapakTep, 3aCTOCOBYETHCS IMEPEBAXHO B TMEPIOf
30pOMHUX KOH(IIIKTIB Ta MOTPeOy€e CIEeliaIbHOTO MIXXHAPOJAHOTO MOBIJOMIICHHS, a
HOro 3acToCcyBaHHSI 3yMOBJIEHE HEOOXIAHICTIO 3aXHMCTy HaI[lOHAJILHOI O€3MeKH,
MyOJIIYHOTO MOPSAJKY Ta CaMOro ICHYBaHHS JIEPKaBU.

[lincymoByroUM MOXHa 3pOOMTHM BUCHOBOK, IO JAeporamis 1 OOMEXEHHS
KOHCTUTYIIIHHUX TpaB € PI3HUMH 32 TPABOBOK MPHUPOAOID I1HCTPYMEHTaMHU
pearyBaHHs Jep)KaBU HAa KPHU30Bl CUTYyaIllli, HEMPABUJIbHE 3MIIIYBAHHS SIKUX MOXE
MPU3BECTH JI0 HAAMIPHOTO 3BYKEHHS MpaB JIOJUHU Ta MIAPUBY KOHCTUTYLIMHOTO
namy.
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[IpaBo (PhD), notnienT, noueHT Kadeapu KOHCTUTYIIIHHOTO Ta aIMiHICTPATUBHOTO
npaBa 3anopi3bKOro HalllOHAIBHOTO YHIBEPCUTETY

BILJIMB PIIIEHB BEPXOBHOI'O CYY YKPATHU HA PO3BUTOK
AJIMIHICTPATUBHO-ITPOILIECYAJIBHE ITIPABO YKPATHU

Beryn. BrmmB pimens BepxoBHoro Cyay Ha pO3BHTOK aaMIHICTPATUBHO-
IPOLECYATILHOTO MpaBa YKpaiHU MPOSBIISETHCS K Yepes3 MnpsiMe GopMyBaHHS € TUHUX
MPaBOBUX IMO3UIIIHA, TaK 1 Yepe3 MOCTYNOBY TpaHCHOPMAIlII0 MPAKTUYHUX CTaHIAPTIB
3aCTOCYBaHHSA HOPM Yy MyOJIYHO-NPABOBUX CIOpax. 3a OCTaHHI POKHU 1HCTUTYIIIHHA
poas BepxoHoro Cyay B aJIMIHICTPaTUBHOMY IpPOLIECI 3HAYHO MOCHJIMJIACS: CYJ| HE
JIUIIIE BUPIIIYE OKPEMI CIIOPH, a i CUCTEeMaTH3y€E MiJIXO/IU, SIKI CTal0Th OPIEHTUPAMHU
JUIST HIDKYUX 1HCTAHIUW 1 aamiHicTpaTUBHUX opradiB. lle BigOyBaeTbcs uepes
MEXaHI3MH OIJISIAIB  CYJOBOI MPAKTHKH, (OPMYJTIOBaHHS KIIOUOBUX IPABOBUX
BHCHOBKIB 1 BUHECEHHSI TOCTAHOB, L0 MAIOTh MPEBEHTUBHUN 1 KBA313aKOHOTBOPUYUI
e(eKT ISl TPAKTUKH.

Merta: gocnigutu BIUIMB pilieHb BepxoBHoro Cyny YkpaiHM Ha pO3BHTOK
aJAMIHICTPaTUBHO-NPOLECYAILHOTO MIpaBa, MPOAHAII3YBaTH IXHIO pojib Y GOpMyBaHHI
€IMHOI CYJIOBO1 MPAKTUKH, IHTEPIPETATUBHUX CTAaHAAPTIB Ta MPAKTUYHUX MIIXOJIB
10 pO3B’sI3aHHA MyOJIYHO-IIPABOBUX CIOPIB, @ TAKOX OKPECIUTH MEPCHEKTUBH IX
B3a€MO/I1T 13 3aKOHOTABYMM ITPOIICCOM.

Buknan ocHOBHOro martepialy IOCHIDKEHHsS. BapTo BUIIIUTH, MO-Tiepiie,
npaktuka BepxoBHoro Cyny crpusie yHidikaimii TIiyMadyeHHs TEPMIHIB 1 MPaBOBHUX
KOHCTPYKITIH, BiJl IKUX 3aJI€KUTh PE3yJIbTAT PO3TIISAY YUCICHHUX aIMIHICTPATUBHHUX
cnpaB. Kacauiiinuii anMiHicTpaTuBHUM cyn y ckiani Bepxosnoro Cyay muisixom
dbopMyItOBaHHS MPaBOBUX MO3MIIM yCyBae HEOJHO3HAYHOCTI, 110 BUHHUKAIOTH Y
3aCTOCYBaHHI HOPM: II€ CTOCY€EThCS, 30KpeMa, MTUTaHb JOKa3yBaHHs, MPOIECyaTbHIX
CTPOKIB, CTaHAAPTIB OCKAp>KEHHs PIIIEHb OpraHiB MyOJIYHOI By Ta MiJICTaB JJIs
3abe3neueHHss mo3oBy. Ornsau npaktuku KAC BC Ta moMicsdHl JaipKecTH
MIJKPECTIOITh MPIOPUTET CUCTEMHOTO MIAXOMy 10 (hOpMYyBaHHS €IHOCTI CYAOBOIi
npaktuku [4, 5].

[To-npyre, pitienns BepxoBuoro Cyy MatoTh HOpPMaTUBHO-IHTEPIPETATUBHUI
BIUIMB, SIKMU 1HOAI HaAOJMXkae iX J0 JPKepesd MpaBa B MPAKTUYHOMY CEHCI: Xod4a
MOCTaHOBU CYJly HE MalTh (POpMaNbHOI 3aKOHOTBOPYOI CHIJIM, BOHH CTBOPIOIOTH
«TpaBOBY KapTHUHY» OYIKYBaHb BiJ TIOyMaueHHS 3akoHy. IOpumuyna nokTpuHa Ta
MpaKTHKa BU3HAIOTH MPaBOBI BUCHOBKU BepxoBHoro Cyay sik Baromuii opieHTUp npu
BUPIIIEHH] TUIOBUX Ta CKJIQJHUX MHUTAaHb aJMIHICTPATHBHOTO MPOIIECY, IO CIPHUSIE
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MPOTHO30BAHOCTI CYAOBUX PIIIEHb 1 3HMKEHHIO PIBHA MPaBOBOi HEBU3HAYEHOCTI [6,
c. 61]. HaykoBi mocmimKeHHsI OCTaHHIX POKIB IMiJKPECITIOITh 3pOCTar0ue 3HAYEHHS
akTiB BepxoBHoro Cyay $K €JeMEHTIB JKepelbHO-IHTEPIPETATUBHOI CHCTEMHU
aJMIHICTPATHUBHOTO IIpaBa.

Tperiit Bumip BBy — npaktuuHuil. Uepe3 cBoi pimenHs BepxoBuuit Cyn
BCTAHOBJIIOE CTaHAAPTH 3aXHUCTy IpaB IPoMajsH 1 Oi3HECY BiJ HEMPABOMIPHUX i
aMIHICTpaTUBHUX opraHiB. Lle crocyeThcs, 30KpeMa, MiAXOAIB JI0 OCKapKEHHS
HOPMATHUBHHUX aKTIB, KOHTPOJIO 32 OOTPYHTOBAHICTIO MOJITUYHUX Ta PETYJISITOPHUX
pillIeHb, a TAKOK BU3HAYCHHS MEX KoMmmeTeHuii myOmiunoi Bnaau. Komu BepxoBuuii
Cya BiIHOBIIOE TOPYIIEHI IpaBa y KOHKPETHIM crpasi, HOro apryMeHTallisi 4acTo
CTa€ MIJCTABOIO JUIA TMEpEeryisily NPAKTUKH OpraHiB, 3MIHHM aJIMIHICTPATHUBHOI
MOBEJIHKH Ta yJIOCKOHAJIEHHS BHYTPIIIHIX TPOLETYp MyOIIyHUX cyO’ eKTiB [2].

Opnak 1eil BIuMB Mae 1 cBOi oOMexxeHHs. [lo-mepuie, pileHHs cyqy MaroTh
CHIIy JIMINE JJIs yYaCHUKIB KOHKPETHHX CIpaB 1 HE 3aBXKIW IIBUIKO CTalOTh
OpPIEHTUPOM JJIsl BCIX CyAiB HWX4MX 1HcTaHmi. [lo-mpyre, iHTeprnpeTaTuBHA POJIb
CyJly 1HO/1 CTHKA€THCS 3 3allUTAMM Ha YiTKI 3aKOHOJIaBUl 3MIHU: KOJU HU3Ka CIIpaB
BUSIBJISIE BIJICYTHICTH a00 Komi3li B HOpMax, MOTpiOHa HE JHIIE CyJI0Ba
1HTepHpeTalis, a # 3akoHojaBua kopekiis. [lo-Tpere, icHye pu3uK moJiTh3arlii abo
HaJMIPHOI CyJJOBOi «HOPMOTBOPUOCTD», SIKIIO CyAH 3aMIHSIIOTh COOOI0 3aKOHOJIABLIs
y HNUTaHHSX, 10 NOTPEOYIOTh MOJITUYHOrO KOHCeHcycy. CaMe TOMy CHHEprisi MiX
npaktukoro BepxoBHoro Cyay ¥ 3aKOHOJABYMMHM 1HII[IATUBAMU € KPUTUYHOKO IS
CTaJIOr0 PO3BUTKY aIMIHICTPATUBHO-IIPOLIECYyaIbHOTO Mpasa [7, ¢. 7].

[IpakTrka OCTaHHIX POKIB AEMOHCTPYE TaKOX, 10 BIKMB BepxoBHoro Cyny
MOCWJIFOETHCS HE JIMILIE Yepe3 OKPEMI PE30HAHCHI PIIIEHHS, a i Yepe3 CUCTEMaTUUYHY
poOOTYy 3 KOMYHIKaIlli MPaBOBUX MO3MUIIN: MyOIiKalis OrIsAiB, y4acTh Y HAYKOBUX
KOH(epeHLIsIX, MIAroToBKa METOJWYHUX MaTepianiB. Taka mpo3opa Ta CHUCTEMHa
TUSTTBHICT MIABUILYE JETITUMHICTh CYJOBUX TMO3MUIINA 1 COpUsiE€ OLIBII IIBUAKOMY
iXHbOMY PO3MOBCIO/DKEHHIO Yy CYIOBiM cuctemi. BogHouac akajeMiuHa CHIJIbHOTA
3aKJIMKa€e J0 OUIbII PEeTEeNbHOr0 JOKYMEHTYBaHHS OOIpYHTYBaHb Ta JO aHalli3y
JOBFOCTPOKOBUX €(EKTIB IMX MO3MLIH i1 aJMIHICTPAaTUBHOI MPAaKTUKH 1
HOPMAaTUBHOT'O peryatoBaHHs [3].

[[Tomo mepcneKkTuB, BAXKIWBO BII3HAYWTH Bl TapayieNbHI JiHIT PO3BUTKY.
Icnye mepcnexkTuBa mornubOIEHHS Cy0BOi METOAOJIOTi, TOOTO, (hOPMYBaHHS HITKHX
TECTIB 1 KpHUTEpiiB (HANMpHUKIad, CTAaHAAPTIB TOKa3yBaHHS a00 MeEX KOMIIETEHIIii
OpraHiB), sIKi 3MEHIIYIOTh TPOCTIp s Ccy0 €KTUBHOI iHTepmpertarii. I[Hma
MEPCIIeKTHBA 3aKIIOYAEThCS B IHTErpamii CyJoBOi TPAKTHKH 3 MPOIECOM
3aKOHO/JABUOTO 3a0€3MeUeHHs, KOJM CHCTEMaTHYHO BUSBICHI MPOOJIEeMH CTaloTh
npeaMeToM iHiiaTuB y BepxoBHiii Pami abo opranax BHKOHABYOiI BIIaJd, MPOILIEC
MPaBOTBOPYOCTI CTAa€ OUIbII ONEPATUBHUM 1 MOTHMBOBAHMM pEAJBHOIO CYI0BOIO
npaktukow [1, 6, 7]. Pons BepxoBHoro Cyny B TakoMy peXuMi — BUCTYHaTH
KaTajgi3aTopoM 3MiH, HaJaBaTH AapryMEHTOBaHI Ta MPAKTUYHO OOIPYyHTOBaHI
BHUCHOBKH, SIKI MOXYTb OyTH BHUKOPHCTaHI 3aKOHOJABIEM Ta aJMIHICTPATOPOM MJisi
BUIIPABJICHHS HEOJIKIB.
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BucnoBku. IlincymoBytouu, ciiji KOHCTaTyBaTH, II0 pimeHHS BepxoBHOro
Cyny MarTh TIOMITHHM 1 0araToacrneKTHUM BIUIMB Ha PO3BUTOK aJMiHICTPaTHBHO-
npoliecyalbHOTO MpaBa YKpaiHU: BOHU YHIPIKYIOTh CYJOBY MPAaKTHKY, (POpMYyIOThH
IHTEepIIpeTaTUBHI CTaHJAPTH, BIUIMBAIOTh HA MOBEAIHKY aJAMIHICTPAaTUBHUX OPraHiB i
CTBOPIOIOTh MIAIPYHTS U1 3aKOHOJABYMX 1HIIIAaTUB. Pa3oMm 13 TMM e(EeKTHBHICTH
[[LOTO BIUIMBY 3QJIEKUTh BiJl 3AaTHOCTI CYyJy CUCTEMHO KOMYHIKYBaTH CBOI MPaBOBI
BUCHOBKH, BIJl pEaKIlii 3aKOHOAABIIS HA BUSBJICHI MPOTaJIMHU Ta BIJl TOTOBHOCTI BCi€l
PaBOBOi CIUJILHOTH BPaXOBYBaTU CY/IOBY apryMEHTAIlIO SIK BarOMUW OPIEHTUP MpU
dbopMyBaHH1 MPAaBOBUX HOPM 1 MIPAKTHK.
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BIIIIKOJIYBAHHSI MOPAJIBHOI IKOJU.ITIPOBJEMHU
JTOKA3YBAHHA

VY 3aKOHOAABCTBI BIJCYTHE YITKE BHU3HAYEHHS MOpPAJIBHOI IIKOJAU 4Yepe3
HEMOKJIMBICThH MMOBHOTO OMUCY Takoro omiHo4Horo noHsTTs. Crarts 23 1K Ykpainu
BHU3HAYAE JIMILIE CIOCOOM TPOSBY MOpAIbHOI IIKOAM, a HE caMme MOHATTS.3a
BU3HAYCHHSIM CYJOBOi MPAKTUKH, TiJ] MOPAJIbHOI IIKOJOK PO3YMIIOTh BTpaTU
HEMalHOBOT'O XapaKTepy BHACIIOK MOPAIbHUX 4YM (QI3UYHUX CTPAXAaHb ad0 1HIITUX
HEraTUBHUX SIBUL, 3aNOAISTHUX (PI3UYHIN 4M IOPUAMYHIA 0CO01 HE3aKOHHUMU A1SIMU
a00 Oe3IANBHICTIO 1HIIHMX OCi0.

3aKOHOZaBCTBOM HE TepedadeHa Mpe3yMIIiisi HassBHOCTI MOPAJIbHOI IITKO/IH, 1
HAsBHICTh MOPAJBHOI IIIKOAW HE BU3HAHA MIPIMUM HACJIJIKOM KOXKHOI MPOTHITPABHOI
noBeAinkh. [{e o3Hadae, mo mo3uBady y KO)KHOMY BHUMAJAKy IMOBUHEH JOBOJIUTH (PakT
3aMoAisIHHS MOPAJIBbHOI MKOAW. Taka mpe3yMIIiis Mae BU3HAUATHUCS JIUIIE 3aKOHOM,
TOMY Ji€ 3arajlbHUN po3noaii Taraps qokasyBaHHs 3a crarreto 81 LK Ykpainu. ¥V
crpaBax IMpO BIAIIKOJYBAaHHS MOPAJIbHOI IIKOAM PO3MOAUT TATAps JOKa3yBaHHS
B1I0yBA€THCS HACTYNMHUM 4YMHOM. [1031MBay MOBMHEH JOBECTH HASBHICTh MOPAIbHOL
IIKOAW Ta TMPUYUHHUN 3B'SI30K MK TMPOTHUIIPABHOIO TMOBEAIHKOIO Ta IIKOJOM0, a
BIJINOBI/Ia4 JIOBOJUTH BIJACYTHICTh MHPOTUIPABHOCTI Ta BUHH. [Ipe3ymmilis BUHH
3amojiifoBaya IIKOAW TIOJISITAa€ HE Yy 3BUIBHEHHI TMO3MBayda Bij| JOBEJACHHS BUHU
3aroiroBaya IIKOAM, a JIMIIEe PO3MNoiise 000B'SI3KH 3 ToKazyBaHHs. [lo3uBau Moxe
JOBOJUTH BUHY, aje He 3000B's3aHuil 1€ poOuTU. BiACYyTHICTH BHUHM TOBHUHEH
JOBECTH BIAMOBiZa4.Y cmpaBax MO0 HAAaHHA MEAWYHUX TIOCTAYT TATap
JI0OKa3yBaHHSI Ma€ OCOOJIMBOCTI: MAIIEHTY CI1J TIJIbKA BKa3aTH HA MOPYIICHHS, a AaJll
TATap JOKa3yBaHHs MOKIAAAE€THCSA HA MEINYHY YCTAHOBY YU JIIKaps.

3000B's13aHHS TPO KOMITEHCALIIF0 MOPAJbHOT KO/l BUHUKAE 32 YMOB:

1.  HasBHicTh MOpaJbHOT IIKOAM - TO3WBad MOBUHEH JOBECTH (PaKT
HACTaHHs HETAaTUBHUX HACIIJIKIB HEMAfHOBOTO XapaKkTepy

2. [IpoTunpaBHICTh MOBEIIHKU OCOOH, sIKA 3aB/Iajia MOPAJIBHO1 IITKOIH

3. [TprumHHUI 3B'I30K MK MPOTUIIPABHOIO MOBEAIHKOI Ta MOPAIBHOIO
IIKOJI0I0
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4. Buna oco0wu, sika 3aBnajia MOpaiabHOI MIKOAM (y BUMAAKaX, KOJIU BOHA €
000B'sI3KOBOI0)

MopanbpHa mKoJla MOXKe MOJSTaTH y MPUHUKEHH] YeCTl, T1JHOCTI, IPECTUKY
abo JUIOBOI pemyTailii, MOpPaJbHUX MEPEKUBAHHAX VY 3B'A3KYy 3 YIIKOJKEHHSIM
3J10pOB'sl, MOPYIIEHH] MpaBa BIACHOCTI, MOPYILIEHHI HOPMAJIbHUX KUTTEBUX 3B'A3KIB,
IIpU HACTAHHI 1HIIIMX HETAaTUBHUX HACIIIKIB.

3a crarreto 1167 LK VYkpainu MopajibHa NIKOJa BIJIIKOJOBYETHCS 3a
HAsBHOCTI BHHU, OKPIM BHMAAKIB. 3alOJISHHS IIKOAW KaJIiIITBOM, YIIKOKCHHSIM
3I0pOB'st a00 CMEPTIO BHACIIIOK Ail JpKepea miaBuiiieHoi Hede3neku. HezakoHHOTO
3aCy/DKEHHS, TPUTATHEHHS JO0 KpPUMIHAJIbHOI BIAMOBIJATBHOCTI, 3aCTOCYBaHHS
3amo01KHOr0 3aX0/1y, 3aTPUMAaHHS.

OcHoBHa mpoOjeMa Mojsra€e B TOMY IO JIIOJCBKI MMOYYTTS, IYIIEBHI
CTpOXIaHHS Ta MOpajbHI TIEPSKUBAHHI € HAATO CYO'€KTUBHHUMH  Ta
1HAUBITyJIbHUMH SIBUILIAMHU, SIK1 BaKKO 00'€KTUBYBATH y JoKa3ax. Lle HEMOXIMBICTh
0e3rocepelHb0  BUMIPSATH  TIMOMHY  AYHNIEBHUX  CTpaxaaHb.  BijCyTHICTB
yHIBEpCATBHUX KPUTEPIiB SISl OI[IHKA IHTEHCUBHOCTI MOPAJIbHUX MepexuBaHb. Pi3Ha
IHIWBIAyallbHA peakiis Jrojaed Ha ojHakoBl mojli. CKIagHICTh BIJTOKPEMIICHHS
MOpPAJIbHUX CTpaXK/laHb BiJ 3BUYAMHUX KUTTEBUX HerapasaiB. JlokazyBaHHsS HE MOXKe
I'PYHTYBATUCA Ha MIPUITYIIICHHSX.

OCHOBHUMH BHJAMH JOKa3iB y CIpaBax MPO MOpalbHY IIKOJIY € TOKa3aHHS
CB1JIKIB, BUCHOBKU €KCHEPTiB, MUCHhMOBI JOKa3u (MEIWYHI JOBIJKHA, BUCHOBKH) Ta
1HOIl ~ JIOKYMEHTH, W0  MIATBEPKYIOTh  (akT  3amofisiHHA  MOpPaJIbHOI
mkoau. IlokazaHHs CBIJIKIB - MOXYTh MIATBEPAUTH 3MIHY MOBEAIHKH, €MOILINHOTO
CTaHy O0COOM TICHs MOAIN, 0 CIPUYUHUIIN MKOAY. MeauuHi 10Ka3u - JOBIIKU MPO
3BEpHEHHS JI0 JIKapiB, 1arHO31, MEIUYHA TOKYMEHTALlld PO MOTIPIIEHHS 3I0POB'S.
BUCHOBKM TICUXOJIOTIYHUX €KCIIEPTH3 - BCTAHOBIIOIOTH TICUXOJIOTIYHUN CTaH 0COOM,
HAasBHICTh CTpaKaaHb. JINCTYBaHHS, 3aITUCH - MOXKYTh CBITYUTH IPO SMOIIMHUI CTaH
ocobu. JloBiaku 3 Micis poOOTH - MPO TOTIPIICHHS MPale3laTHOCTI, 3MIHY
MPOyKTUBHOCTI. [HIIN MUCHMOBI I0Ka3M - 110 MATBEPIKYIOTh 3MIHU Y )KUTTI 0COOU

Buxoasun 3 BuUIlle CKa3aHOTO MOKHA TMEpPEHTH 10 MPOOJIEMHUX AacCIEKTiB
EKCIIepTHOTO JToKa3yBaHHs. [lepiie 11e cy10BO-TICUXOJI0TIYHA eKCIIEPTH3a MOPaTbHOL
IIKOAM CTa€ nefani OUIbIl MOIMPEHUM JOKA30M, SKHUH TOMAETHCS 110 CyIy IS
MiATBEPKCHHS TIO3UIIT To3rBayda. ExcriepTrsa mpoBOAUTHCS €KCIIEpTaMU HAyKOBO-
JTOCJIIIHUX YCTAHOB CYJIOBHX €KcCIepTu3 MiHicTepcTBa IOCTHUINT a00 MPUBATHUMHU
CylloBUMH ekcriepTaMu.OCHOBHI MHUTAaHHS, IO BUPILIY€E MCHUXOJIOTIYHA E€KCIepTU3a

MOXYyTh OyTH TIOBs3aHI 3 TakUMHU TUTaHsIMU sk Y € curyamis
MICUXOTPaBMYBaJIbHOIO I ocoOu? Yu 3aBmaHi ocoOi CTpakaaHHs (MopajibHa
mkoja)?

Axuii MOXIMBUI pO3MIp CTAaHOBUThH TpOIIOBAa KOMIIEHCAllld 3a 3aBlaHi
ctpaxmanna?. [Ipote mpucyTHi mpobiieMn eKCepTHOro Aoka3yBaHHs . [lo-mepie
O0OMEXEHICTh BUCHOBKIB €KCIEPTHU3H , @ CaM€ Ba)XKKO BCTAHOBHUTH, IIO Came MiCIs
MEeBHOI MOJIi y JIOJWHU HACTaly BH3HAYCHI EKCIEepTOM HeraTuBHI Hacmigku. Ilo-
ApyTe 1€ HE € OCTaTOUYHUM JIOKA30M , & CaM€ BUCHOBOK €KCIIepTa He € 000B'SI3KOBUM
Ui CyNy, CyJ OIIHIOE MOro pa3oM 3 IHIIMMH JoKazamu. [lo-TpeTe mpucyTH1 3Ha4HI

AxmyanvHi npodiemu npasoeoi HayKu ma npasooxopoHHOI OiNbHOCIIE 22 epyons 2025 p.



69

npo0yieMy BU3HAYEHHS TPOIIOBOI KOMIIEHCAIIIT , aJ)ke eKCIepTH3a MOKE BU3HAYUTH
IJIMOMHY [EepEKUBaHb, ajle He IPOIIOBUI BUpa3 mKkoau. BianosigHo 1o crarti 23 LK
VYkpainu, po3mip rpoOLUIOBOIO BIAIIKOYBaHHS MOPAIbHOI KO BU3HAYAETHCS came
cyloM . B cBoro uepry po3mip 3aJexuTh Bl XapaKTepy IpaBONOPYIIEHHS, IITMOUHN
(GI3MYHUX Ta AYIIEBHUX CTpaXK[aHb, IMOTIPIIEHHS 3A10HOCTEH MOTEPIIoro ado
1m030aBJICHHS MOr0 MOXJIMBOCTI iX peaiizarlii, CTyIeHs BHHU OCOOH, sSKa 3aBjajia
MOpalbHOI IIKOAW. Bu3HaueHHs po3Mipy MOpajabHOI MIKOAM CYJIOM Mae
IPYHTYBaTHCS Ha 3acajax pPO3YMHOCTI Ta CIpaBeMJUBOCTI. Takoxk cya Moxe
BpaxyBaTu JOAaTKOBI (akTopu [JIsi BU3HAYEHHS TPOIIOBOi KOMIIEHCAIli(CTaH
3JI0POB'SE IOTEPMUIOr0, Yac Ta 3yCHUIS, CTYyHiHb , TSKKICTb BUMYIICHHX 3MIH Y
KUTTEBUX Ta BUPOOHMUMX oOctaBuHax 1 T.0)[lo- derBepre mnpU3HAUECHHS
TICUXOJIOTIYHO1 EKCIIEPTU3HU € MTPABOM, a HE 00OB'SI3KOM CYy.

Takox SKIIbO TOBOPUTH NPO MPOOJIIEMU BapTJI CKA3aTH IMPO HEIOCTOBIPHICTh
OOTpyHTYBaHHS MMO30BHUX BUMOT. barato mo30BHUX BUMOT 1010 MOPAIBHOT KON
3aJIMIIAI0THCS] HE3aJJOBOJICHUMH 3 MOTHUBIB HEIOBEACHOCTI (DAKTy 3amOisIHHS TaKoi
mKoAM 1 Horo po3Mipy. UYepe3 mMOMMPHUHI TMOMOJIKM TO3WBaviB. TUIIOBUMHU
NOMWJIKAMU € TOJIOCIIBHE BHCYBaHHS BHMOI 0€3 KOHKPETHHMX JIOKa3iB
CTPaX/1aHb,BIICYyTHICTb YITKOTO ONUCY B 4YOMYy caMe€ IIOJIIra€ MopaJjibHa
IIKOJ1a,HEOOIPYHTOBAHICTh ~ 3asBJICHOIO  pO3MIpy  KOMIIEHCallil,HeJOBEICHHS
MIPUYUHHOTO 3B'SI3KY MIDK IISIMUA BI1JIIIOBIIaYa Ta MOpaJIbHUMHU
CTpaXXTaHHAMMU,HAJAHHS JIUIIIEe IPUIYIIECHb 3aMICTh PeaIbHUX JIOKa3iB. A peallbHUMU
BUMOTaMH € T€ , III0 TIO3MBA4 MAa€ BKa3aTH, Y YOMY came IMOoJisArae MopajibHa IIKO/A,
AKUMU JisIMU 11 3a1I0/115IHO, 3 IKMX OOCTaBHH BiH BUXOAMB MPHU BU3HAYEHHI PO3MIpY,
Ta 4Kl JJOKa3W 1€ miATBEpKYyIoTh. Lle Bce moTpiOHO BKa3aTh YiTKO Ta MPABUIIBHO ,
aJKe € IeBHUM CTaHIap )KOKa3yaHHs , a caMe BHYTPILIHE EPEKOHAHHS CYI1 M1 Yyac
OLIIHKK JIOKa3iB € (PAaKTUYHO AHAJIOIOM CTaHIApTy AOKa3yBaHHS y BITYU3ZHSIHOMY
[UBUIBHOMY CYJOUYMHCTBI. TOOTO CyJ CaMOCTIMHO OIIHIOE BCi JOKa3u B CYKYMHOCTI
Ta HeMae (GOpMaTbHUX KPUTEPIiB JOCTATHOCTI J0Ka3iB. OIliHKA 3M1ACHIOETHCS 3a
MPUHLIMIIAMU PO3YMHOCTI Ta CHPaBEJIMBOCTI Ta CyJ HE 3B'sI3aHUM KOJHUM OKPEMUM
J0Ka30M, HaBITh BHUCHOBKOM ekcneptu3. lllogo mporo BapTo 3a3HauuTH Mpo
0COOJIMBOCTI JIOKa3yBaHHS y PI3HHX KaTeropisx cmpaB. Hampukna y cmpaBax mpo
BIJIIIKOyBaHHS MOpPaJIbHOI IIKOAM, 3aBJAaHOI OpraHamMu Jep>KaBHOI BIAIu Ta
opraHaMu MICIIEBOTO CAaMOBPSITyBaHHS, TMO3WBA4 TIOBUHEH JOBECTH, SKI came i
(pilieHHs, O€3ISIBHICTD) CHPUYMHUIM CTPAXAAHHS YW TPUHIDKEHHS, SKy caMme
IIKOAY BOHM 3amoJIisiv 1 akui ii po3mip.lIcuxomnoriyne HanpykeHHsl, po34apyBaHHs
Ta HE3PYYHOCTI, [0 BHHUKJIMA BHACTIIOK TIOPYIIEHHS OPTraHOM Jep>KaBU YU
MICIIEBOTO CaMOBPSAyBaHHS MPaB JIOJUHH, HABITh SKIIO BOHU HE MOTSITIN BaroMHX
HACJIIAKIB Y BHIJISAI TOTIPIIEHHS 30POB'S, MOXYTh CBIIYUTH MPO 3aMOISTHHSA
MopaibHOi mKoau.KommeHcaiiss MopaibHOI MIKOAW 3a TMOPYUICHHS LHUBUIBHO-
MIPaBOBOI'0 JOTOBOPY MOKe OyTH CcTarHyTa Ha mifctasi ctatTi 23 LIK Ykpainu HaBiTh
y TUX BHIIaJKax, KOJIM yMOBaMHU JOTOBOPY IMPaBO Ha KOMIICHCALII0 MOpPajIbHOI
IKOM He TmependadeHo.Y CcIMEHHUX MPaBOBIIHOCHMHAX KOMIICHCALls MOPaiIbHOI
IIKOJM MOXe€E BIIOYBaTHUCA Yy BHUMAAKY ii COPUYMHEHHS HE3aJEKHO BiJ HasBHOCTI
CHeIaIbHUX HOPM.Y KPHUMIHAJIBHOMY TMPOBAKEHHI MOTEPHUIMM MOXe OyTH

AxmyanvHi npodiemu npasoeoi HayKu ma npasooxopoHHOI OiNbHOCIIE 22 epyons 2025 p.



70

¢i3uuHa ocoba, AKIM KpUMIHAJIBHUM MPaBOMOPYIICHHSIM 3aBIaHO MOPAIBHOI,
¢bi3uyHoi 260 MaiiHOBOi mKoau. I{MBIIRHUN TTO3WBa4Y Ma€ 3a3HAYUTH B TO30BHIM
3as1B1, y YOMY CaMe IOJIsira€ HaHeCeHa MOpaJibHA IIKO/A, Ta HAJJaTH HAJIEKHI IOKa3H.
3aranoMm MpaBo Ha BIANIKOIYBaHHS MOPAIbHOI IIKOIW 32 HOPMaMHU YMHHOTO
3aKOHOJIABCTBA HE € MaTepiaibHOI0 TapaHTI€l0, OCKUIbKM >KOJCH 3aKOH He
BCTAHOBJIIOE  IMIEPAaTUBHUN OOOB'SI30K KOMIIEHcallii. 3a3HaueHe TMpaBO Ha
BIJIIIKOAYBaHHS — II€ MpoIlecyalibHa MOKJIUMBICTh JOBECTH HAsBHICTb UIKOAM,
BU3HAUYUTHU ii pPO3MIp Ta OTpPUMATH 4YEpe3 CYJIOBUU pO3IJsLA LbOTO MUTAHHS
BIJIMOBIAHY KOMIIEHCalil0. ToOMy HE 1CHy€ aBTOMAaTHYHOTO MpaBa Ha KOMIICHCALIIO,
Ta Yepe3 1€ HeOOX1THO aKTUBHO JIOBOJUTH CBOIO MO3uIlif0. Ta cya He 3000B's3aHMi
MPUCYKYBAaTH KOMIIEHCAIII0 HABITh 32 HAsBHOCTI MMPOTUIPABHUX .

OTxe mpoOiema OKa3yBaHHS MOpPAJIbHOI IIKOAM 3aJUIIAETHCA OAHIEIO 3
HaWCKJIaJHIIUX Yy [MUBIIBHOMY Ipolieci yepe3 00'€KTUBHI MPUYUHU - HEMOKIIUBICTD
TOYHOTO BHMMIPIOBAHHS MYIIEBHUX CTpaXKAaHb. MopaibHa IMIKOJA BiIIIKOJIOBYETHCS
HE3aJIe)KHO Bl MailHOBOI IIKOJM, sIKa MIJUIATa€e BIAIIKOJYBAaHHIO, Ta HE IOB's3aHa 3
PO3MIPOM LIHOTO BIJIIITKOTyBaHHS.

VYcnimHe 10Ka3yBaHHS MOPAIbHOI MIKOJU BHMAara€ KOMIUIEKCHOTO MITXOAY:
MpaBUILHOTO (POPMYIIIOBAaHHS TIO30BHUX BHUMOT, 300py BCEOIYHMX JIOKa3iB
(MeIMYHUX, CBIIUYEHb, €KCIIEPTHUX BUCHOBKIB), OOTPYHTYBaHHS MPUYUHHOTO 3B'S3KY
Ta po3Mipy KOMIICHCAIIIl Ha 3acajjaXx po3yMHOCTI Ta CIIPaBEeIMBOCTI.
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HaI[lIOHATBLHOTO YHIBEPCUTETY

IPABO BJIACHOCTI B YKPAIHI:
MEXI AEP)KABHOI'O BTPYYAHHS TA CYJOBA ITPAKTUKA

Cporoani B YKpaiHi IOCTa€ rocTpe MUTAHHS 3aXUCTY MPHUBATHOI BJIACHOCTI,
0c00JIMBO I1J] Yac BiiHU. B yMOBax BOEHHOTO CTaHy, JIep:KaBa Ma€ BXKUBATH 3aXO1B
UI1 OOOpPOHM KpaiHU, MPOTE TAaKOXK BAXIJIMBO 30€pertd OajaHC MK Jep:KaBHUM
BTPYYaHHSIM Ta HEIOTOPKAHHICTIO MPHUBATHOI BJIACHOCTI, aJK€ MpPaBO BIJIACHOCTI €
OJIHUM 13 TIpaB JIIOJMHU, 110 TapaHTyeThcsi Konctutyuiero Ykpainu [1]. B ymoBax
NOBHOMAacITaOHOI BiffHM BHMHUMKAae NOTpeda MPUMYCOBOTO BIIUYXKEHHS MaiiHa
(pexBi3uii) ans notped o0opoHU KpaiHu. IIpore eBpomeichbkuil BEKTOP PO3BUTKY
BUMarae 4itkoi imruiemeHTauii cranmaptiB €CIIJI, ski BCTaHOBIIOIOTH MPUHIIMI
“cripaBenyiuBoro Oanancy” (ct. 1 Ilporokomy Ne 1) [2]. Came cymoBa mpakTHKa,
30kpeMa pimeHHa BepxoBHoro Cyay, BHCTyINae KIHOYOBUM I1HCTPYMEHTOM, IO
(bopmye KpuTEepii 3aKOHHOCTI TAKMX OOMEKEHD [3].

[IpoOnemaTuky 3A1MCHEHHS Ta 3aXHUCTy MpaB BIIACHOCTI PO3IVIANAIU TakKi
BiTUM3HAHI nuBLIicTH sK: [. B. Cnacubo-®areeBa (30cepeanina cBOKO yBary Ha Teopii
pedyoBHX TpaB (MIpaB Ha 4yke MalHO) Ta Kiacudikaiii crmocodiB IXHbOTO 3aXHUCTY,
30KpeMa BIHAMKAIIHHOTO T1030BYy) Ta P. A. MaiiganHuk (IOCHIIKyBaB
dbyHIaMeHTaNbHI 3acajy TMpaBa BIJACHOCTI, MOro coIladbHy (QYHKIIO Ta
3aCTOCYBaHHS CTaHAapTiB €Bpormelicbkkoro cyay 3 mnpaB joauan (€CIUI) y
HaIllOHATIBHIN Cy0BiM mpakTuil), €. O. XapuToHOB (IOMOBHUB JOCTIKEHHS MpaBa
Ha 4y’>XKe MallHO aHaJi30M 3arajbHHUX MOJOKEHb PEYOBOI0 MpaBa, HOro 1CTOPUYHOTO
pPO3BUTKY (3 OINIAly Ha pPUMCHbKE INIpaBO) Ta CHIBBIAHOIIEHHS JOTOBIPHUX 1
M03aJIOTOBIPHUX CMOC001B 3axucty), B. B. Jlymp (koHIIEHTpYBaBCS Ha OCOOJIUBOCTSIX
MpaBa BJIACHOCTI Ha 3€MEJIbHI JUISSHKA Ta arpapHi 00’€KTH, a TaKOX Ha MHUTAHHSIX
Moro nmy6siyHO-npaBoBUX oOMexeHb), O. B. KoxaHoBcbka (MpucBATHAIIA CBOI Mpalii
JIOCIIKEHHI0O OOMEXKEHUX pEYOBHX TMpaB Ta poii JEp’KaBHOI peecTpamii y
BCTAHOBJICHHI TPAaBOBUX THUTYJIB BOJIOAIHHA MaitHOM). Humm Oynu po3poOiieHi
(dbyHAaMEeHTaJIbHI aClIeKTH pevoBOro mnpasa. OJHaK, OUIBIIICTh ICHYIOUMX HAyKOBHX
npaib He OXOIUTIOIOTh HOBITHI TpaHC(oOpMaIllli MPaBOBOTO PETYJIIOBaHHS Ta CyAOBOI
npaktuku  (2022-2025 pp.), MO BUHUKIM Yy 3B’SI3KYy 3 MOBHOMACIITAaOHUM
BTOPTHEHHSIM, 110 3yMOBJIIOE IOTPEOY y TOAATKOBOMY aHaIi31.
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MeTta nmocmiKeHHs TOJSATae y KOMIUIEKCHOMY aHalli3l 3aKOHOJAaBUUX MEX
JIEp>KaBHOTO BTPYYaHHsS Yy MPaBO BJIACHOCTI B YKpaiHi Ta BU3HAYEHHI POJi CyAO0BOi
OpakTUKA y (OpMyBaHHI KpHUTEPIiB IPAaBOMIPHOCTI TakuxXx oOMexeHb. Jlis
JOCSITHEHHSI METH Tiepen0ayeHo BUPIMICHHS 3aBJaHb IIOJ0 aHallily YMOB
IpaBOMIPHOTO OOMEXKEHHSI TMpaBa BJACHOCTI (3aKOHHICTh, JICTITUMHA MeETa,
NPOIOPIIIHICTE) Ta y3arajlbHEHHS NPaBOBUX BUCHOBKIB BepxoBnoro Cyay 1mozao
CIIOPIB MK MMPUBATHUMHM BJIACHUKAMU Ta JIEPHKABOIO.

B ymoBax BBeJCHHS BOEHHOIO CTaHy IIPUMYCOBE BIIUyXEHHS MaiiHa
3MIIACHIOETHCS 32 PIIICHHSAM BIiICBKOBOIO KOMaHyBaHHS, TOTOXKEHUM 3 BiiCBKOBOIO
aJIMiHICTpaIl€0. Y MICIEBOCTAX, /€ BEIyThCsl OOMOBI Jii, IPUMYCOBE BiIUY>KEHHS
a00 BWJIYYEHHS MaiiHa 3IIMCHIOETHCS 3a PILIEHHSIM BIMICHKOBOTO KOMaHyBaHHs 0€3
J0JIaTKOBOI'0 MOTO/IKEHHS, 110 3a0e3Meuye ONepaTuBHICTh y pearyBaHHI Ha HarajabHI
notpedu ob6oponu [4]. Lleit mopsiIOK PEeryatoeThesl CellaJbHUM 3aKOHOM Y KpaiHu
“ITpo mepenady, NpUMyCOBE BIIUYKEHHS a00 BUIIyYEHHSI MailHa B yMOBaX IPaBOBOIO
PEXXUMY BOEHHOTO UM Ha/I3BUYAMHOIO CTaHy .

[IpaBo Ha BIOMIKOAYBaHHS BapTOCTI MPUBATHOI BJIACHOCTI TapaHTYEThCS
Koncturymiero VYkpainu (ct. 41) [1], ska mnependavyae jBa OCHOBHUX BHJU
KOMIIEHCAI:

1.  IlomepeaHe BIOUIKOXYyBaHHS: 3aCTOCOBYETbCS, SKIIO MPUMYCOBE
BI/IUY>KEHHsI BIJJOYBA€ThCSI 3 MOTUBIB CYCIUIBHOI HEOOX1THOCTI Ta 3/1MCHIOETHCS 0
MIAMMCAHHS aKTy PO BIAYY>KEHHS.

2.  HacrymHe BiAIIKOAyBaHHS: JOMYCKAEThCS BUKIIOYHO B yMOBax
BOEHHOT'O YW HaJ3BUYaiiHOTO cTaHy. llelt MexaHi3M mependavae, 110 KOMIEHCAIIS
HAJA€THCS TICIS CKAaCyBaHHS MTPABOBOTO PEKUMY.

B Kouncrutymii Ykpainu y crarti 41 nepeadaueno HactynHe: “KoxkeH mae
MpaBO  BOJIOAITH, KOPHCTYBATHCS 1 PO3MNOPSDKATHCS  CBOEK  BIACHICTIO,
pe3yiabTaTaMu CBO€I IHTEJEKTYyaJbHOI, TBOPUYOi AlsuibHOCTI. HixTO He Moxe OyTu
MPOTUIIPABHO T030aBJICHUII mMpaBa BIAacHOCTI. [IpaBO mMpUBATHOI BIACHOCTI €
HenopyurHUM. [IpumycoBe Bigdy>KeHHs 00’ €KTIB MpaBa MPUBATHOI BJIACHOCTI MOXKE
OyTH 3acTOCOBaHE JIMIIE SK BHHSATOK 3 MOTHBIB CYCIUIBHOI HEOOXITHOCTI, Ha
MIJCTaBI 1 B MOPSIIKY, BCTAHOBJIICHUX 3aKOHOM, Ta 32 YMOBH MOMEPEIHBOTO 1 TOBHOTO
BIJIIKOyBaHHS iX BapTocTi. [IpumycoBe BiIdyKEHHS TakKuX 00 €KTIB 3 HACTYIHUM
MOBHUM BIJIIKOyBaHHSAM iX BapTOCTI JIOIYCKA€THCS JIUIIE B YMOBAaX BOEHHOTO YU
HaJ3BUYaiiHOTO cTany”’ [1]. Y uuBuibHO-TIpaBoBid cdepl 1l HOPMU JETANI3yIOThCA
crarrero 321 LK Vkpainu, sika BCTAaHOBIIIOE, IO HIXTO HE MOXKE OyTH MPOTUIIPABHO
mo30aBJIeHUN TpaBa BJIACHOCTI, a TakoX crtaTrTamu 353-354 IIK Vkpainu, 1o
BU3HAYAIOTh BUYEPIHUIA MEpeNiK MiACTaB [JIsl NPUIIMHEHHS IpaBa BJIACHOCTI 3a
pllIeHHSIM cyny (HampuKIIal, 3BepHEHHSI CTATHEHHS, PEKBI3ULIIsL, KOHPickais) [5].

Jlep>kaBHe BTpy4YaHHST Ma€ CyBOpPO BH3HAYeHI 3aKOHHI (GOpMH, AKi
BIIPI3HAIOTHCS MPABOBUMHU HACHiKaMM Ta MexaHi3MaMu KomrmeHcalii. Jlo Hux
HAJIEXKaTh: PEKBI3UIISA (NMIPUMYCOBE BIIUYKEHHS 3 HACTYNMHUM abo TMOIepeaHiM
BIJIITKOTyBaHHSM), HaIllOHAm3aIls (mepexiy MaiiHa y Jep’kaBHY BIIACHICTh Ha
MiJCTaBl 3aKOHY 3 BIAIIKOAYBaHHIM), KOHQicKarlis (Oe30IriaTHE BUIYYCHHS SK
CaHKIIis), @ TAKOK Hemo30aBH1 (GOpMH, TaKl K BCTAHOBJICHHS CEPBITYTIB (0OMEKEHE
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KOPHCTYBaHHSI) Ta oOOMexeHHs 3a0ygoBu (myOmiuHi oOMexeHHs Yy cdepi
MmictoOyayBanHs). Anani3 npaup [. B. Cnacubo-®areeBoi ta P. A. Maiiganuka
HaroJIOUIyIOTh, IO 11 (OPMH € BUHSATKOM 3 MPUHIIUIY HETOTOPKAHHOCTI BJIIACHOCTI
[6; 7].

KitouoBUM KpuUTepieM MPaBOMIPHOCTI OyIb-SKOTO JIEP)KaBHOTO BTPYYaHHS €
BIJIMOBIHICTh CTaHAapTaM, 3akpiruieHuM y ctarti 1 IIpotokomy Ne 1 mo €KILI
(“3axuct BiacHocti”) [2]. CymoBa mpakTHKa MOCIIJTOBHO 3aCTOCOBYE TaK 3BaHUMN
“TpPUCKIAIOBUM T€CT”, IKUI BUMAarae HasBHOCTI TAKMX YMOB: 3aKOHHICTb (BTpYy4YaHHs
MOBMHHO MaTH YITKYy MPaBOBY IMiJICTaBy B HaIllOHAJIBHOMY 3aKOHOJABCTBI, fIKE €
JOCTYITHUM 1 TepeadadyBaHuM, JICTITAMHA MeTa (BTpydYaHHS Mae€ 3IMCHIOBATHCS B
IHTEepecax CyCHUIbCTBA, IO, 30KpEMa B YMOBaX BOEHHOIO CTaHy, OXOILUIIOE
HalllOHAJIbHY O€3IeKy Ta O00OpOHY, MPOMOPIINHICTh (KU BUMarae IOTPUMaHHS
“crpaBeJIMBOI PIBHOBAarM~ MDK BHUMOTAMH 3arajbHOr0O IHTEpPECYy CyCHUIbCTBA Ta
HEOOXIJTHICTIO 3aXMCTy IMpaB BJIACHUKA, BTPYYaHHS BBAXKAETHCA HENPABOMIPHHM,
SKIIO BOHO MOKJIAJIa€ Ha BJIaCHUKA HAIMIPHUHN 1HAUBIYaIbHUN TATAP.

3aKoHO/IaBUY€ BU3HAYEHHS MEX BTPYUYaHHS BUSBISETHCA HEIOCTAaTHIM 0e€3
JeTam3anii CyJoBOi MPaKTUKH, a 3HAYUTh, LI0 CYJIOBUUA KOHTPOJIb € KIIOUOBHUM
€JIEMEHTOM rapaHTyBaHHS MIpaB BJIACHUKA, OCKUIBKU caMe BiH 3a0e3Ieuy€e MpakKTHIHe
3aCTOCYBaHHS TPUHIMINB 3aKOHHOCTI, JIETITUMHOI METH Ta MPOMOPIIHHOCTI Y
KOHKPETHHX CITpaBax.

[TpakTuka €CIIJI Mae BupimaibHe 3HAUCHHS TSl YKPATHCHKOT FOPUCTIPYICHIIII.
IIpu posrmsiai ckapr 3a crarreto 1 Ilpotokomy Ne 1 Cyn kiacudikye nepraBHE
BTpy4YaHHS 3a TpbOMa IMpaBWIaMHU: T1030aBJICHHS MaifHa (BUMarae He JIHIIE
3aKOHHOCTI Ta JIETITUMHOI METH, aje MW O0OOB’SI3KOBOI IMOBHOI Ta CBOEYACHOI
KOMIeHcalli (Hampukiad, CHOpaBUM MpO HallloHai3aliio abo eKCcHporpialliio),
KOHTPOJIb 3a KOPHUCTYBaHHSAM (mepefdadvae perysitoBaHHS BUKOPUCTAaHHS MaiiHa),
MUpHE BOJIOJIIHHS MalHOM (3arajbHUN MPUHIIUI, KU BUMarae 3aXUcTy 0COOH Bij
OyIb-SIKOT'O BTPYYaHHS, 110 HE T1Ia 1a€ i1 epIii ABa IMpaBuiia).

KitogoBuM  pilieHHSM, SKE€ 3aCTOCOBYETbCS B YKpaiHi, € KOHIICIIIIA
“nagmipHoro taraps’’. €CIIJI BBaxkae, 0 SKIIO AP KaBHHUM 3axXiJl, HaBITh 3aKOHHHM,
MOKJIaJa€ Ha KOHKPETHOTO BIACHUKA TATAp, 110 3HAYHO TIEPEBUIILYE TATAP, SKUN HECe
CYCIUIBCTBO 3arajioM, Take BTPY4YaHHS € MOPYIICHHSM MPaBa BIACHOCTI.

[Ipaktuka BepxoBuoro Cyny VYkpaiam (BC) mocCHiIoBHO IMIUIEMEHTYE
crangaptu €CIIJI, mo 0co0aMBO MOMITHO y CHOpaBax, MOB’S3aHUX 13 3EMEILHOIO
BJIACHICTIO Ta MOBEpHEHHSAM MaitHa. 3okpeMa, Benuka I[lamara BC BcTanoBuia, 1o
BUTpeOyBaHHS MaiiHa y A0OPOCOBICHOIO Ha0yBaya € HENpONOPLIMHUM BTPYYaHHSIM
y Horo mpaBo BJIACHOCTI, SIKIO 1€ MailHO BHOYJO 3 JepkaBHOI a00 KOMYHaJbHOI
BJIACHOCT1 BHAC/IIJJOK HE3aKOHHOTO PIIICHHSI opraHy Biaau [7]. Y Takux BUMaaKax
pPU3MK MOMUIIKM Ma€ HECTH JiepkaBa, a He mpuBaTHa ocoba. Kpim Toro, BC uitko
PO3MEXKOBYE KOMIICHCALIIO 32 3aKOHHE BTpyYaHHS (PEKBI3UIIIS) 1 BIJIIKOJYBAHHS
IIKOJIM 3a HEMpaBOMIpHE BTPYYaHHS: Yy APYroMy BHIMAJKy JIepxaBa 3000B’s3aHa
KOMIICHCYBAaTH HE JIMIIE BAapTICTh MaiiHa, ajle W ymylleHy BHUTOJy, 3aCTOCOBYIOUU
MIPUHITUT TTIOBHOT BIAMOBITATEHOCTI.
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HagiTh B yMOBax BiiiHH, y cIipaBax, OB’ s3aHUX 13 pekBi3ulieto MaitHa [7], BC
HAroJIoIlye, MO0 TpolLEeaypa MPUMYCOBOTO BITUYY>KEHHA Mae OyTH JOTpUMaHa, a
IpaBO Ha CIPABEJIMBY KOMIIEHCAI[II0 € O€3YMOBHUM.

[IpaBo BiIacHOCTI HAJIEKUTH 10 (yHAAMEHTAIbHHUX IpaB JIIOJMHU, OJHAK 3a
YMOB BOEHHOTO CTaHy MOKJIMBE MOro TMM4YacoBe oOMexeHHs. Jlep:kaBa Mae mpaBo
BXKMBATU 3aXOJIB JJisi OOOPOHM U 3aXMCTy HACEJNEeHHsS, NpoTe 3 O00O0B’S3KOBUM
JOTPUMaHHSM OajlaHCy MIXK JIep>KaBHUMU 1HTEpEcaMu Ta MpaBaMu TPOMaJIsiH.

Cnmncoxk BUKOPHCTAHUX JIKepe:

l. Koucturyuis Yxpainu : 3akon Ykpainu Big 28.06.1996 Ne 254x/96-BP.
Hara OHOBJICHHS 01.01.2020 p. URL:
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text
(Mata 3Bepuennsi: 13.12.2025 p.).

2. [Ipotokon Ne 1 po KouBeHUii mNpo 3axuCT MpaB JIOJUHU 1
OCHOBOIIOJIOXHUX cBO0OJ : MixkHaponHuid 1okyMeHT BiJ 20.03.1952. PatugikoBaHo
17.07.1997 p. 3aKkoHOM Ykpainu No 475/97-BP URL:
https://zakon.rada.gov.ua/laws/show/994 535 (nara 3Bepuennsi: 09.12.2025).

3. Ornsan cynoBoi mpaktuku KacaiiiHOro HMBUIBHOTO Cyny y CKJIaml
BepxoBnoro Cyay y cnpaBax mpo 3axucT mpasa BiacHocTi (3a 2022-2023 poxn).
URL.: https://supreme.court.gov.ua (nata 3sepuenns: 09.12.2025).

4. [Ipo mepenauy, mpuMycoBe BITUY)KEHHS a00 BWJIyYEHHsS MaiHa B
YMOBaX MPABOBOT0 PEKUMY BOEHHOTO UM HAJ3BUYAMHOTO CTaHy : 3aKOH YKpaiHU Bij
17.05.2012  Ne  4765-VI.  [Jatra  onoBienHs  28.08.2025 p. URL:
https://zakon.rada.gov.ua/laws/show/4765-17#Text ([lata 3Bepuenns: 13.12.2025 p.).

3. [{uBiibHMI KOJIeKC YKpainu : 3akoH Ykpainu Big 16 ciuns 2003 poky Ne
435-1V. Hara OHOBJICHHS 18.11.2025 p. URL:
https://zakon.rada.gov.ua/laws/show/435-15#Text ([lara 3Bepuenns: 13.12.2025 p.).

6. Cnacubo-®areeBa 1. B. PeyoBi mpaBa B UMBUILHOMY MpaBi: Teopis Ta

npakTuka : MmoHorpadis. Xapkis : EKYC, 2021. 420 c.
7. Maiinanuk P. A. PewoBe mpaBo : migpyunuk. KuiB : Anepra, 2019.
1102 c.

Mumko J1.0., acipant 2 poky HaBuaHHs crneriaabHocTi 081 [IpaBo
3anopi3pbKOro HallOHAIBHOTO YHIBEPCUTETY
HaykoBuii kepiuuk: bosokan 1.B., 1.10.H., 10o11eHT, mpodecop kadeapu
[UBLIBHOTO TIpaBa 3aropi3bKOro HaIllOHAIBHOTO YHIBEPCUTETY

10 IUTAHHS ITPO CIIEHHU®IKY OCITOPIOBAHHA LHUBIJIBHO-
IMPABOBHUX JIOT'OBOPIB HA IIJICTABI U. 1 CT. 225 IIK YKPATHU

[HCTUTYT HEmIMCHOCTI NMHUBIIHLHO-TIPABOBUX JIOTOBOPIB € OJHUM 3 KIFOUOBUX
€JIeMEHTIB 3a0e3TMeUeHHs MPAaBOBOI BU3HAYEHOCTI MPH 31MCHEHHI IUBUIBHOTO 00ITY
Ta BHUCTynae (yHIaMEHTOM CTaOlIbHOCTI JOTOBIPHUX BIIHOCHH. Po3MexyBaHHS
3araJbHUX, BCTAHOBICHHUX Yy 4. 3 cT. 215 [uBinpHoro xonekcy Ykpainu (mam — LK

AxmyanvHi npodiemu npasoeoi HayKu ma npasooxopoHHOI OiNbHOCIIE 22 epyons 2025 p.



75

VYkpaian) [1] Ta cnemianpHuX, BcTaHOBNeHHX y 4. 1 cT. 225 K Ykpainu, ymoB 3a
AKUX 3alliKaBlieHa 0co0a HaOyBae MpaBO Ha IHIIIIOBAHHS MUTAHHS NPO BU3HAHHS
[IUBUILHO-TIPABOBOTO JIOTOBOPY HENIIMCHUM € 3allOPYKOIO MPABUIBLHOTO 3aCTOCYBaHHS
IPaBOBUX HOPM 1HCTUTYTY HEIIMCHOCTI. IMIepaTUBHUN MPUMKUC BUMOT IIUBUILHOTO
3aKOHOJIAaBCTBA PO MPOBEACHHS JBOCTOPOHHBOI PECTHUTYLII camMe MIXK CTOpPOHAMHU
HEJIMCHOTO IMBLIBHO-IIPABOBOIO  JIOTOBOPY  aKTyaji3ye€ TIMTAHHS  HACHIJKIB
HEJIHCHOCTI TAKOTO JIOTOBOPY Y pasi CMEPTi OJHIET 3 HOTO CTOPIH.

HeniiicHOCTI HMBIIBHO-TIPABOBUX JOTOBOPIB MPUCBSIYCHI JOCIIKEHHS TaKUX
yuerux-muBuictiB sk [.B. Jlasugosa, [.I'. babuua, B.O. CaBuenko A.C. baxaesa,
P.I. Tamr’six, P.B. Anekciit Ta iHIIMX, OJHAK MATAHHS Cy0’€KTa, SIKOMY HaJaHO TPABO
HIIIIOBaTU MUTAHHS HEIIMCHOCTI LUBIILHO-IIPABOBOrO JOTOBOPY Ha MiJCTaBl 4. |
cT. 225 K Ykpainu micnst cMmepTti (i3u4HOI 0cOoOU, sIKa TaKWil TOrOBIp BUMHMWIIA, Ta
MOKJIUBICTh JBOCTOPOHHBOI PECTUTYLIi y pa3l CcMepTl Takoi (PI3MYHOI OcoOu
3QITMIIAETHCS 11032 HAJICKHOIO YBAarorw HAyKOBOi CHUTPHOTH Ta HE OTPHUMAJIO CBOTO
BHUCBITJICHHS.

MeToro IOCHIIKEHHS € BHUSBJICHHS 0COOMMBOCTEH HAOYTTS 3alHTEPECOBAHOIO
0co00I0 TMpaBa Ha OCIOPIOBAHHS IMBUILHO-IIPABOBOTO JIOTOBOPY B KOHTEKCTI
nosioxkeHb 4. 1 cT.225 ta 4.3 cr.215 UK VYkpainu Ta 3’sCyBaHHS MOMJIHBOCTI
3aCTOCYBaHHS JBOCTOPOHHBOI PECTUTYIII y pa3i cMepTi Gi3uuHOT 0coOH, IO yKIIajaa
HenicHui Ha miacTasi 4. 1 cr. 225 [IK Ykpainu 1muBUIbHO-TIPaBOBUI JOTOBIP.

[Tonoxennsimu 4. 1 cr. 225 K VYkpainu yHOpMOBaHO, IO y pa3i cMepTi
nie3natHoi (Ppi3udHOi 0coOM, siKa BUMHWIA TPABOYMH y MOMEHT, KOJM BOHa HE
YCBIJIOMJIIOBaJIa 3HAYEHHs CBOIX i Ta (ab0) He Morja KepyBaTH HUMH, TaKHM
MPaBOYMH MOXEe OyTH BU3HAHUW CYJOM HEIIMNCHUM 3a MO30BOM IHIIUX OCIO, 4ui
IUBLIBHI TIpaBa ab0 1HTEpECH MOPYIIICHI.

B Toit xe wac mpunucamu 4.3 ct.215 IIK Vkpainum nepeadadeno, mo y
BUIAJIKY, SKIIO HEAIMCHICTh MPAaBOUYMHY IPSIMO HE BCTAHOBJICHA 3aKOHOM, ajie OJIHA
13 cTopiH abo iHIIA 3aiHTepecoBaHa ocoba 3amepeuye Horo MIWCHICTh Ha MijJCTaBax,
BCTAHOBJICHUX 3aKOHOM, TaKWW MPAaBOYMH MOXKE OyTH BH3HAHUU CYJIOM HEIIHCHUM
(ocrioproBaHMit MPABOYMH).

Hopmy mpaBa, 3akpimeny y 4.1 ct.225 IIK VYkpaiaum, cmig BBakaTu
CIICIIAJIPHOIO 110 BIIHOIISHHIO JO 3arajbHOTO IMpaBHIIa, BUKIAJICHOTO B 4. 3 cT. 215
K Ykpaiau, OCKIIbKH 3aKPITUTIOETHCS MPABUIIO MMOBEIHKH, K€ € JICIIO BIAMIHHUM
BiJI 3arajJbHOrO0 Ta BHMAara€ HasBHOCTI JOJATKOBOI ymoBHU. [[ns Toro, 1106
3aiHTepecoBaHa ocoba Halyna TMpaBo IHIIIIOBATH TUTAaHHS TMPO HEAINUCHICTD
LMBUIBHO-TIPABOBOr0O J0roBOopy 3a 4. 1 cr. 225 LK VYkpainu He moCTaTHBO JuIle
caMoro (akTy TMOpyIIeHHs mpaB ab0 I1HTEpECiB 3alHTEPECOBAHOiI OCOOU SIK 1I€
nepeadayeno B 4. 3 cT. 215 K Ykpainu. HeoOxinHuM eneMeHTOM HaOyTTA MpaBa Ha
BU3HAHHS I[MBLIBLHO-IPABOBOIO JOrOBOPY HEAIMCHUM B TakKOMY pa3l € CMEpPTh
¢13u4HOi 0co0M, IO yKJana TakUil JOroBip Ta B MOMEHT MOro YKJIaJCHHS HE
YCBIJIOMJTFOBAJIa 3HAYEHHS CBOIX i Ta (a00) HE MOTJia KepyBaTH HAMH.

Boanouac, me He BHUKIIOYA€ MOJMJIMBOCTI BH3HAHHS TaKOro0 IMBUILHO-
MIPaBOBOTO JOTOBOPY HEAIMCHUM 3 1HINUX MIJCTaB, IO MOXYTh ICHYBaTH MapajeabHO
3 MiICTaBOIO0 HEJINCHOCTI, OB’ SI3aHOI0 3 BIACYTHICTIO y (i3UYHOI 0cOOM B MOMEHT
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BUMHEHHS JOTOBOPY YCBIJIOMJIEHHS 3HAu€HHs CBOiX il Ta (abo) BIACYTHICTIO
MOKJIMBOCTI KepyBaTH HHUMH. B 3anexxHocTi Bin (akTUYHUX OOCTaBUH CIIpaBU
[UBUILHO-TIPABOBUI  JTOTOBIpP, HANpPUKIAJ MpPO TMPOJAX BIACHUKOM, SKUH He
YCBIJOMJIIOBAB 3HAYEHHS CBOIX Jil, HAJIEKHOTO HOMY KHTIIA, 10 OyJIo nepeaaHe y
HaliM, MOKe OYTH BU3HAHUM HEAIMCHUM 3 MiJCTaB HEJOTPUMAHHS BUMOT 4. 2 CT. 822
LK VYkpaiau y 3B’s3Ky 3 MOpYUICHHSM MpaB HaiiMaua >KUTIA Ha NPUAOAHHS TaKoi
HEpPYXOMOCTi. B TakoMmy BuIlagKy HaliMay, MMEpEBaKHE IMPaBO SKOTO Ha KYMIBIIO
KUTJIA OyJIO TOPYIIEHO, MATUME CTaTyC 3alHTEPECOBAHOI 0COOU Ta B CHIIy BUMOT BXKE
9. 3 cT. 215 IIK Ykpainu B moegHanHi 3 4. 2 cr. 822 11K Ykpaiau mMoxe mopymmTa
MMATaHHS PO HEIWCHICTh IUBUTLHO-TIPABOBOTO JOTOBOPY KYMIBIi-TIPOAAXY JKHUTIA 3
NepeBEICHHSAM Ha ceOe npaB Ta 000B’A3KIB MOKYIILS KUATJIA.

VY 3B’s13Ky 3 BUKJIQJICHUM BBaXKaemMo TBepkeHHS P.B. Alekciii mpo HasBHICTh
KoJi3ii Mixk 4. 3 cT. 215 1K Vkpainu ta 4. 1 crt. 225 11K Vkpainu guckyciitHumu |2,
c. 134], ockuibkH, Ha HAIly AYMKY, JIJIsl BKA3aHUX HOPM XapaKTEPHOIO € KOHKYPEHIIS
y MPaBO3acCTOCYBaHHI, a HE HASBHICTh CYIIEPEYHOCTEN MI>K HUMHU.

B kontekcti nomoxkenp 4. 1 ct. 225 UK VYkpainu 1ikaBUM € MUTaHHS II0JI0
MPaBOBUX HACIIJKIB HEJIMCHOCTI TaKOTO IUBUIBHO-IIPABOBOTO JIOTOBOPY, BUSHAHOTO
HEJINUCHUM Ticis cMepTi (13MYHOI 0cOOH, SiKa MOro BUMHMUIIA Ta HE YCBIIOMITIOBAIA
3HAUeHHA CBOiX niid. Tak, BUuxonsuu 3 TiiyMadeHHs1 Benukoro [Tamatoro BepxoBHoro
Cyny monoxenb a63. 2 4. 1 cr. 216 LIK Vkpainm, mo HaBeneHe B MOCTaHOBI Bi
20.07.2022 y cmpaBi Ne 923/196/20 [3], 3a HEOIWCHOCTI TMPAaBOYMHY B3a€EMHE
MOBEPHEHHSI CTOPOHAMHU OJEPKAHOTO 32 HUM (JBOCTOPOHHS PECTUTYLIS) €
IOPUIMYHUM 00O0B 3KOM, 10 BUHUKAE 13 3aKOHY Ta IOPUAUYHOTO (DaKTy HEAINCHOCTI
MPaBOYUHY.

BonHowac y pasi cmepTi (pizuuHOi ocoOu, M0 yKjIaja TakKUuil LUBIIBHO-
MpPaBOBUI  JIOTOBIp, TPUINUHAETHCS ¥ ICHYBaHHS CTOPOHU JIOTOBOPY, IO
YHEMOKJIUBIIIOE 3aCTOCYBaHHS JBOCTOPOHHBOI PECTUTYIIII T4 BUKOHAHHS MPUIKCIB
a63. 2 4.1 cr.216 LK, amke ABOCTOPOHHS PECTUTYIIS MOXJIHMBA JIUIIE MIX
cTopoHamu JoroBopy. OjHak, Ha Hally AYMKY, SIKIO 3alHTEPECOBAHOI 0CO00I0 3a
9. 1 ct. 225 1K VYkpainu € cnagkoemenb (pi3uyHoi 0coOH, M0 yKiIaia HEIIACHUN
[IMBUIBHO-TIPABOBUI JIOTOBIP, TO TIOJOKEHHSI MO0 TPOBEICHHS JIBOCTOPOHHBOI
pPeCTUTYIIIi IMIATral0oTh 3aCTOCYBAHHIO y BIAMOBITHOCTI A0 cr.cT. 1216, 1218 IIK
VYkpainu, B CHly SIKAX BiJ CHAIKOIABI JO CHAJKOEMIIS MEPEXOJATh BCI IpaBa Ta
00O0B’s13KM, B TOMY YHCI1 i Ti, 1[0 BUHUKAIOTHh 3 JBOCTOPOHHBOI PECTUTYII Ta HE
OB’ s13aH1 3 0CO00I0 TOMEPJIOTO.

Ha migcTaBi nmpoBeieHOro HaMu JOCTIIKEHHS I0XOIMMO BUCHOBKY TIPO T€, 1110
noioxkeHHs 4. 1 cr. 225 K VYkpainu moao HaOyTTS 3aiHTEPECOBAHOK O0CO0O0I0
MpaBa Ha IHILIIOBAaHHS MUTAHHS MPO HEAINCHICTh IUBUILHO-IIPABOBOTO JIOTOBOPY
MalTh CIEIaIbHUNA XapakTep IO BIJHONIEHHIO 70 MojiokeHb 4.3 cr. 215 [K
VYkpaiHu Ta 3aCTOCOBYIOTHCS 3a HAsBHOCT1 JOJATKOBOI YMOBH, SKOK BHUCTYIA€
cMepTh (Bi3MIHOT 0CO0H, sIKa yKJayia IMBUTLHO-TIPaBOBUI A0TOBIp. CMEPTHh CTOPOHU
HEJIIHCHOTO [IUBUTEHO-TIPABOBOTO JIOTOBOPY  YCKIIAJIHIOE  3aCTOCYBaHHS
JBOCTOPOHHBOI PECTHTYINI, sKa MOXJIMBA JHUIIE MIDK CTOpPOHAMHM IIMBLIBHO-
MPaBOBOTO JIOTOBOPY, OJIHAK TIPAaBOBUH IHCTUTYT CHAJKyBaHHS 3a0e3leuye
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MO>KJIUBICTh 3aCTOCYBAaHHSI PECTUTYIIIHUX HACHIJIKIB, SIKIIO BOHU HE € TaKUMH, 10
HEPO3PUBHO IMOB’53aH1 3 0COO0I0 TOMEPIIOTO.
CnMcok BUKOPUCTAHUX JIKepeJI:

1. HwBinpHuil Koaekce Ykpainu : 3akoH Ykpainu Big 16.01.2003. Ne 435-1V.
Binomocti BepxoBnoi Panu Ykpainu. 2003. Ne 40-44. Ct. 356.

2. Aunekciii P. B. IIpaBounHu 3 BagaMu BOJi: MPOOJIEMHU TeOpii Ta MPAKTUKH :
Tuc. ... Kaua. 1op. Hayk : 12.00.03. [Bano-®pankiBebk, 2020. 222 c.

3. IlocranoBa Benukoi ITanmatu BepxoBnoro Cyay Bim 20.07.2022 y crnpasi
Ne 923/196/20 URL: https://reyestr.court.gov.ua/Review/105852862 (mata 3BepHECHHS
09.12.2025).

OgBepuenko I1. O., cryaeHTka 2 Kypcy OCBITHBOTO piBHS OakajaBp
cneniansHOCTi 081 [IpaBo 3anopi3bKOro HalIOHAIBHOTO YHIBEPCUTETY
Hayxoswuii kepiBauk: KoBtyn K.O., BuKnanay kapeapu KpuMiHaJIbHOTO MpaBa
Ta MPaABOOXOPOHHOI MISUIBHOCTI 3amOpi3bKOT0 HAIlIOHATBHOTO YHIBEPCUTETY

3ABE3IIEYEHHSA ITPUHIUIIB KPUMIHAJIBHOI'O IIPABA B
YMOBAX BOEHHOI'O CTAHY: IPABOBUM ACIIEKT

[ToBHOMacmITaOHE BTOPIHEHHSI KpaiHM-arpecopa Ta 3alpOBAKEHHS PEKUMY
BOEHHOTO CTaHy CyTT€BO BIUIMHYJIM Ha peanizaiiito 0a30BUX MNPUHIIUIIIB
KpPUMIHQJIBHOTO TMpaBa. Y 3B’S3Ky 3 UMM BUHUKAE TI€BHE MPOTUPIUYS MIX
HEOOXIHICTIO aKTUBHOTO MPOTUCTOSIHHS 3JIOYMHHOCTI Ta OOOB’S3KOM JI€pXKaBU
3abe3neuyBaTy mpaBa i cBoOoaAM dtoguHU. OAHUM 13 KJIIOYOBUX 3aBllaHb y ITUX
yMOBax € 30epexeHHsi OallaHCy MDK 3aXHMCTOM HalllOHAJIbHOI Oe3MeKu Ta
JOTPUMAHHSAM OCHOBHUX 3aCaj] KpUMIHAJIBHOTO MpaBa.

[luTtaHHd TPUHIMIIB KPUMIHAIBLHOTO TMpaBa OyJlId TPEAMETOM JOCIIHKEHb
TaKMX BITYM3HAHUX HAYKOBIB, sk €. Beuepoa, P. Bonunens, M. Konecnuk, C.
Mipomnuenko, H. I[lIpibutkoBa, JI. TimodeeBa, B. Tynskos, II. ®pic, M.
Xappontok, B. Illabmuctuit Tta 1H. Pazom i3 TuMm, 3a0e3nedyeHHS TMPUHIIUIIIB
KpUMIHAJIBHOTO MpaBa cTae HaOyBae OCOONMBOI aKTyaJIbHOCTI caM€ B yMOBax
BOEHHOTO CTaHy, 10 3yMOBITIO€ HEOOXITHICTh MOAAIBIINX HAYKOBUX JTOCIIIIKEHb.

Ha nymky JI. TiMmodeeBo1, OCHOBHA 17151 ICHYBaHHS MPUHLUIIB KPUMIHATIBLHOTO
mpaBa B iX KOMIUIEKCHIN Ta 30ajaHCOBaHIM peai3allii 1010 Cy0’ €KTIB KpUMiHAIBHO-
MpaBOBUX BIAHOCWH. L[ BHMOra mOIIMPIOETHCS HA pIBEHb MPABOTBOPYOCTI 1
MpaBO3acTOCYBaHHS, SIK B MUPHHI, Tak 1 y BoeHHUH vac [1, c. 48]. I1. dpic, y cBoro
4yepry, 3a3Hadae, 10 MPUHIMIN KPUMIHAJIBHOTO MpaBa — 1€ QyHIaMEeHTalIbHI 17ei,
AK1 JIe)KaTh B OCHOBI MOOY/I0BM KPUMIHAJIBHOTO MpaBa, BUBHAYAIOTh OT0 CUCTEMY Ta
MeTOu peanizarii [2, ¢. 55].

Cucrema NpPUHLMIIB KPUMIHAJIBHOTO TIpaBa 3a3Ha€ TpaHcpopMalli Imif
BIUTMBOM  HOBUX CYCHUIBHMX  peajiii, 3yMOBJCHHX JI€I0  CIEUiaJbHOTO
3aKOHOJIaBCTBA, 30KpeMa 3akoHy Ykpainu «[Ipo mpaBoBHil peKUM BOEHHOI'O CTaHY»,
a TaKoK HOPM MDKHapOJHOTO T'yMaHITapHOTO MpaBa TOIIO.
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[TpuHIMIIM KPUMIHAIBHOTO TpaBa € 0araTOMaHITHUMH 32 CBO€IO MPHUPOJIOIO,
CYyTHICTIO Ta 3MICTOM, a TOMY iX TpaJuliMHO Yy BITUM3HSHIN TPaBOBIN TyMII
MOAUISIIOTh Ha TPHU BEJHMKI TPYIH: 3arajibHONMPABOBI, MIKIrajly3eBl Ta CHeEIllalibHI
(ramyseBi). 3araJpHOMPABOBI MPUHIIMIIA BJIACTUBI 711 OyIb-AKOi ranysi mpasa [3, c.
202-203]. Tak, mNpUHOMO 3aKOHHOCTI, BIAMOBIIHO JI0 SKOTO KpHUMiHAJIbHA
IPOTHUIPABHICTh JMISTHHSA, a TaKOXX MOro KapaHICTh Ta 1HII KPUMIiHAJIbHO-TIPABOB1
HACJIJIKM BH3HAYalOThCA TiUIbKM KpumiHambHuM KojaekcoM Ykpainm (mami — KK
VYkpainn) [4], B yMOBax BOEHHOrO0 cTaHy HaOyBae HOBOro 3micrty. Sk 3a3navae C.
MipomHiueHKko, Ha Tl 1HTeHCH(IKAIlil 3aKOHOJABYMX 3MIiH MIABUILYETHCS PH3UK
HEJOCKOHAIOro (POPMYITIOBaHHS KPUMIHAIBLHO-TIPABOBUX HOPM, 3aCTOCYBAHHS SIKUX
MOXe BuUABUTHCS HeedekTuBHUM [5, c. 30]. Omxe, IOTpUMaHHS TPHUHIMUITY
3aKOHHOCTI Yy LI€W Mepiojl € 00OB’SI3KOBOIO BUMOTOIO JJIsi 3MILHEHHS MPABOMOPSJIKY
Ta 3arno0IraHHIO JOBUIBHOMY TIYMaY€HHIO KPUMIHAJIBHOTO 3aKOHY.

[IpyHIMO TyMaHi3My € OJIHUM 13 HalOUIbII ypa3JIuMBUX B YMOBax BOEHHOIO
CTaHy. 3pOCTaHHA PIBHS CYCHUIbHOI HEOE3NMEeKM OKPEeMHX KpUMIHAIbHHUX
IIPABOIOPYIIEHb 3YMOBIIIOE TEHJAEHLIIO O MOCHUJIEHHS caHKLii. BoaHowac ne He
O3Haya€ BIJIMOBY BiJ TyMaHICTUYHHX 3acajJ] KpUMIHAJIBHOTO TipaBa. Peamizaris
MPUHITUITY TYMaHI3My 3a0e3MeuyeThcsl 4epe3 1HII 1HCTUTYTH, 110 YHEMOXKIIUBIIIOE
BTpaTy KpUMIHAIBHUM MPABOM HOTO JIOJUHOIIEHTPUYHOTO XapaKTepy.

[lo x cTocyeThCs crieniaabHuX (Tady3eBUX) MPUHIIUIIB, TO BOHU XapaKTEpHI
BUKJIFOYHO JIJIsl TaTy31 KpUMIHAJIBHOTO MPaBa, BIAOOpaXkarouu ii CyTHICTb Ta 3MICT |3,
c. 202-203]. 3okpema, NPUHIUI PETPOAKTHUBHOCTI KPUMIHAJIBHOTO 3aKOHY,
sakpimienuit y cr. 5 KK Vkpainu, BcTaHOBIIOE€ 3a00pOHY Ha HaJaHHS 3aKOHOBI
3BOPOTHOI CHJIM, KPIM BHUIMAJIKIB, KOJIM BIH MTOM’SIKIIIYy€ BiANOBIAAIBHICTS [4]. IIpoTe y
nepiof nii MpaBOBOrO PEXHMMY BOEHHOTO CTaHy, KOJM 3aKOHOJIABCTBO 3a3HAE
aKTUBHHUX 3MiH, OCOOJIMBO BKJIMBO HE JIOMYCTUTH MOPYIICHHS IIHOTO MPUHITUITY.

OCHOBOIIOJIOKHUM 3aJTUIIAETHCS 1 MPUHIIUI BIAMOBIIATIBHOCTI OCOOM JIUIIIE 32
HasBHOCTI BUHH. He3Baxkarouu Ha Ji10 MPaBOBOTO PEKUMY BOEHHOTO CTaHy, 0co0a He
MOKe OYTH MPUTATHYTA 10 KPUMIHAJIBHOI BIAMOBIAAIBHOCTI OTH, JOKH 1i BUHY HE
Oyle MoBeNeHO Ta BCTAHOBJICHO OOBMHYBAJIBHHUM BHUPOKOM CYJly B YCTAHOBJICHOMY
3aKOHOM TIOpsiAKY. TIiCHO TIOB’S3aHUM 13 TPUHIIMIIOM BHUHHU € TPUHIUII
HEB1IBOPOTHOCTI KPUMIHAIBHOI BiJMOBIJATBHOCTI, SIKUW Tependavyac MpUTATHEHHS
710 BIJMOBIIATLHOCTI KOKHOI OCOOH, 110 BYMHIJIA KPUMIHAJIIBHE MPaBOMOPYIICHHS.
Ane y mepioJi BOEHHOTO CTaHy HOro peanizailis YCKIQJHIOETBCS Y 3B’SI3KYy 3
THUMYaCOBOI  OKYMAalI€l0 YacTUHU  Teputopii YKpaiHm Ta  OOMEXKEHUMH
MO>KITUBOCTSIMH 3/11IlICHEHHS JOCYIOBOTO PO3CITiTyBaHHSI.

Oco0nuBoi yBaru noTpeOye MPUHUMUIT 1HAUBITYaIbHOI BIJMOBIAATBHOCTI, L0
BUKJIIOYA€ KOJICKTUBHY BHHY. Po3cHigyBaHHSI BO€HHHX 3JIOUYMHIB, SIKI HEPIAKO
BUMHSIOTBCS Yy MEXaxX 3MOBH, NOTpeOye AOBENEHHS OCOOMCTOI BHUHH KOXXHOTO
yyacHuKka. [IpuHIun iHauBiyani3aiii KpuMiHaJIBHOT BiJIMOBIAAIBHOCTI, 3aCHOBAHUMN
Ha i1l CIpaBeIMBOCTI, BUMAarae€ BpaxyBaHHS CyJIOM OCOOM BHHHOTO Ta OOCTaBWH
BUYMHEHHS KPUMIHAIBLHOTO TIPABOTIOPYIIICHHS 3 YPaXyBaHHSM BIUTMBY YMOB BOEHHOTO
ctany [1, c. 45].
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VY3araapHIOIOYH, CJIiJ 3a3HAYUTH, IO B CYYaCHUX YMOBaX MPUHITUIHN
KPUMIHAJILHOTO IpaBa HE JIMIIE HE BTPAyaloTh CBOEI aKTyaJlbHOCTI, a 1 HaOyBalOTh
0CO0IMBOro 3HaYeHHs. 30epexKeHHs 0amaHCcy MIXK 3aXHCTOM JIep>KaBU Ta MOBAroo 10
npaB JIIOJAUHU € KIIOYOBUM OPIEHTUPOM MOAAIBIIOTO PO3BUTKY KPUMIHAIBHO-
IIPABOBOI CUCTEMH Y KpaiHWU.
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METOJOJIOTTYHAN MOTEHIIAJ TEHETUYHOTO MIIXO1Y
B. O. KICTSIKIBCBKOI'O V JJOCJIJKEHHI TEHE3M ITPAB
JIIOTUHUA

3axucT MpaB JIOJUHU € OJHUM 3 KJIIFOUOBHMX MUTaHb y Cy4acH1i MpaBoBid HayIIl
Ta KOHCTUTYULIHHIN pakTull. PO3yMiHHS TUTaHb 3aXMCTY MPaB JIIOJAUHU HEMOKITUBE
0e3 aHaji3y ICTOpUYHHUX NepeayMOB (popMyBaHHS MPaBOBUX 1/1€H, 110 3a0€3MeUyIOTh
CBO0O/Y, PIBHICTh Ta TIJHICTH OCOOM. Y IIbOMY KOHTEKCTI OCOOJMBOTO 3HAYEHHS
Ha0yBa€e ICTOPUYHHUM (F€HETUYHMI) METOHA, PO3pO0JIeHUN BUIAATHUM YKPATHCHKUM
npaBo3HaBiieM 1 ¢putocodom npaBa bormanom OnekcanapoBuyeM KicTakiBCbKUM.

[cropuunuii MeTON M03BOJIAE MOCIHIAUTH MPABO SK JAMHAMIYHE SIBHILE, IO
PO3BUBAETHCS MiJ BIUIMBOM COIIAIbHUX, MOJITUYHUX Ta KyJIbTYpPHHX (DaKTOPIB.
Ananizyroun HaykoBy craammHy b.O. KictskiBeskoro («CycminbCTBO W 1HAMBIA
(Merononoriune nocnimxeHHs )», «CouianbHi Hayku 1 mpaBo. Hapucu 3 metogomorii
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COLIIaIbHUX HAayK 1 3arajbHOi Teopii mnpaBay, «CTOPIHKM MHUHYJOTO...») Y KOHTEKCTI
PO3BUTKY IPABOBOI JEp:KaBU Ta €(EKTHUBHOTO 3aXUCTy MPaB JIIOJAUHU  BaXJIHUBO
3a3HAYUTH, 1110 11 €IEMEHTU € PE3yJbTaTOM TPUBAJIOTO ICTOPUYHOTO IPOIIECy, a He
JIUIIE MPOJYKTOM 3aKOHOTBOPUOi MisibHOCTI. [liAXin BYEHOro, SIK METOOJIOTa, €
aKTyaJbHUM 1 CHOTOJ/IHI, aJ[KE€ Cy4YacCHl KOHCTUTYIIHHI MPUHIMIH, U0 CTOCYIOTHCA
BEPXOBEHCTBA IIpaBa, HEBIAUY)XYBAaHOCTI MpaB 1 CBOOOJA JIIOJAWHH, IOPUAUYHOL
PIBHOCTI MaroOTh TJIMOOKE icTOpuyHEe KopiHHA [1, ¢.7-9].

HaykoBa nisanbHicTh b.O. KicTskiBchkoro posBuBaiacs Ha Mexi Ipasa,
cowionorii Ta ¢inocodii, y mepioa rIuOOKHX CYCHUIBHUX TpaHCOpMAIliil MoYaTKy
XX cromitrs. Bin OyB OgHUM 13 MPOBIAHUX MPEICTABHUKIB YKPAiHCHKOI MPaBOBOI
IYMKH, SIKMI HaIoJiAraB Ha BUKOPUCTAHHI 1CTOPUYHOIO (T€HETUYHOT0) METOLY IS
po3yMiHHs mpaBa [2, ¢.113-115; 3, c. 126-136]. Ha nymky b.O. KicTsikiBcbKOTO,
mpaBoO CIiJ AOCTKYyBaTH HE JHIIE SK CHUCTEMY HOPM, a TaKOX SIK ICTOPUYIHO
chopMOBaHe coOlLllAJIbHE SBUINE, IO PO3BUBAETHCS I BIUIMBOM EKOHOMIYHUX,
KyJBTYPHHUX 1 TOJMITHYHUX PakTopiB [4, c. 121].

Croromui xouueniisa b.O. KicTAKIBCHKOT0O 3aMINAETHCA aKTyalbHOIO, TOMY
10 BOHA MOSCHIOE, IO CyYacH! KOHCTUTYLIMHI NPUHLMIIN 3aXUCTY IpaB JIIOJAWHU
MalTh TIMOOKE 1CTOpUYHE KOPIHHS 1 € PEe3yJbTaTOM €BOJIIOIIT MPAaBOBHUX 1J1EH,
00poTHOM 32 CBOOOY Ta YTBEPKEHHS JEMOKPAaTUYHUX L[IHHOCTEH.

KictsakiBcpkuit b,  O. 0OIpyHTOBYe TMOJIacCleKTHY MPUPOJy TIpaBa,
3arepedyoyl MOXKIIMBICTh ICHYBaHHS €MHOTO YHIBEPCaJbHOTO BHU3HAUEHHS ITHOTO
suma [5, c¢. 149]. Moro mosumis IpyHTyeThCA HA METOIOJIOTIYHOMY ILTIOPATi3Mi,
3r1IHO 3 SIKUM IPAaBO OJHOYACHO IMOCTA€E K JIep>KaBHUM MOPSAIOK, COLUIANbHUN (aKT,
NICUXOJIOTIYHE TICPEeKUBAHHS Ta HOPMAaTWBHAa CHCTeMa. BueHHWil mpomoHye
CUHTETUYHMM MIJX1M, 1€ KOJICH 13 aCTeKTIB He € a0COIIOTHUM, a JIUIIIE X CYKYITHICTb
JI03BOJISIE OCATHYTH MPABOBY PEATBbHICTD Y BC1H 1i IIJTICHOCTI.

KictskiBepkuii b.O. po3pi3HsB 1Ba TUIHU JOCIIKEHb: JOTMAaTUYHE (HayKa Mpo
I1J11) Ta iICTOpUYHE (HayKa Mpo Mpu4uHK). BiH mucas npo Te 1o

1ICTOPUKO-FOPUJINYH] JTOCTIIKEHHSI TYPTYIOThCSI Ha 1ICTOPUYHOMY TOXOJKEHH1
HOpPM, TOOTO BCTAHOBIIOIOTH NMPUYMHHI 3B’A3KH, L0 MPHUBENM 10 CTBOPEHHS IMX
HopM [6, c. 15]. Takum umHOM, 3a3Haya€ BYCHHH, ICTOPUYHUN METOJ HE
O0OMEXY€EThCS OMMCOM (PaKTiB, a MparHe BIATBOPUTH TMOJI0 Yy ii HEMOBTOPHOCTI,
JOCIITUTH 30IT COMJIbHUX, €TUYHUX Ta TMOJITUYHUX YHHHHKIB, MO0 3yYMOBWIH ii
nosiBy. Tak BYeHMWIA 3a3Hayae, IO ICTOPUK HAMAraeThCsl HacaMIlepell TOYHO
BCTAaHOBUTU (PaKkT y BCiil oro iHAMBIAYyalbHIA Kpaci, y BCid Horo cnenuivHii
ocobnuBocti. Came el Mmiaxia JA03BOJSE 3PO3yMITH, YOMY MpaBa JIIOAUHU CTaJH
(hyHIaMEHTAIBHOIO I[IHHICTIO, & HE BUMIAJKOBHUM SIBUIIIEM.

3acTocyBaHHS T€HETMYHOI'O METOY Ja€ 3MOTY MPOCTEKUTH ICTOPUYHY JIOTIKY
CTaHOBJICHHSI TIPAB JIFOJMHU, BUSIBUTH iX 3B S30K 13 00POTHOOI0 32 CBOOOAY, PO3BUTOK
JEMOKPATUYHHUX 1JIeM Ta KOHCTUTYLIHHUX MPUHIUIIB Yy Jep>KaBi Ta cycniiabcTBl. Llei
METOJl J03BOJIsiE MOOAYMTH, IO MpaBa JIOJAUHA HE BHHUKIM pAaNToOBO, a €
pe3yJIbTaTOM TPUBAJIOIO MPOLECY COLIaJbHUX TpaHcopmarliil 1 mpaBoBUX pedopm,
IO MOCTYIMOBO BiAOYyBalOThCs y AepkaBl. BiH BIAKpHBaE MOKJIHMBICTh aHATI3yBaTH,
SK KOHKPETHI 1ICTOPUYHI MO/1i, 10 B1I0OYBaIOThCS B KpaiHi, Taki K HallIOHAJIbHI PYXH,
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peBoItoLii, KOHCTUTYI[IIHI 3MiHM, BIUIMBAJM Ha (QOPMYBaHHS MPABOBUX OCHOB
peaizalii 3aXUCTy 1 rapaHTii MpaB 0coOHu.

[cTopuyHMii MeTON Ja€ 3MOTY BUSBUTH 3aKOHOMIPHOCTI, IO BU3HAYAIOTh
PO3BUTOK MPABOBOI CUCTEMH, Ta YHUKHYTH OBTOPEHHS NOMIIIOK MuHysoro. Cepen
OCHOBHHMX 3aKOHOMIPHOCTEH MO>KHa BUJUJIUTH MOCTYIOBE PO3IIMPEHHS KOJa IMpaB.,
Bil TpoMaasHChKkuX 1 momithuHux y XVII-XIX cromTTsx, 10 coIllaJbHO-
€KOHOMIYHMX Yy XX CTOJITTI Ta mpaB TpeThoro mokomiHHsA y XXI cromitri. [Hma
3aKOHOMIPHICTh TMOJISTA€E y 3aJeKHOCTI MPIOPUTETIB BiJ COLIAIBHO-CKOHOMIUHHUX
yMoB. Hampuknan, iHmycTpiamizallis crpusiia MosiBI TPYJOBUX MpaB, a rio0ai3aris
oOyMOBHMJIa TIOSIBY TpaB Ha iH(opMaIliio Ta exonoriddy Oesmeky. [lomwiku, skmx
CJiJl YHUKATH, BKJIIOYAIOTh (hOpMaIbHUM MiAXiJ J0 MpaB 0€3 CTBOPEHHSI MEXaH13MiB
ix peamizamii (MPUKJIAJOM MOXYTb OyTH J€KJIapaTUBHI KOHCTUTYILIT XIX cTomiTTH,
110 HE rapaHTyBaJId PEAILHOTO 3aXMUCTY), a TAKOX ITHOPYBAaHHA COLIIAJIbHUX MOTPED,
110 TPU3BOAWIIO 10 KPU3 1 pEBOMIOLINA. [cTOpUUHMIA aHaAI13 TOKa3ye, 1O BIACYTHICTh
Oaslancy MK cB00OIOI0 Ta Oe3mexkoro abo MDK MpaBaMH 1 00OB’SI3KaMH YacTo
cTaBaja NPUYMHOIO KOHQIIKTIB. TakMM YMHOM, TEHETUYHHM METOJ HE JIMIIE
MOSICHIOE €BOJIIOLIIIO MpaB, a M J1ae MpaKTUYHI OPIEHTUPH AJIsl Cy4acHOI IPaBOBOI
MOJIITUKH, 11100 YHUKHYTU MOBTOPEHHS ICTOPUYHHUX TTOMUIIOK.

Takuit ananiz ¢opMye MATPYHTS JUIsI CY4acHOI TIPABOBOi IMMOJIITHUKH,
OpIEHTOBAHOT Ha CTAOUIBHICTh 1 BEpXOBEHCTBO MpaBa. BiH J103BoJisle BU3HAYUTH, SIKI
ICTOpUYHI MOJIENI TIPABOBOrO PEryIIOBAHHS Oyiau €(PEKTUBHUMH, a SIKI MPU3BOAMIIN
70 KpU30BUX sIBUIIL. L{e 3HaHHS JomomMarae yHUKAaTi MOBTOPEHHS TTOMUJIOK MUHYJIOTO
Ta BIOPOBAIKYBaTH MEXaHI3MH, IO 3a0e3MeuyloTh peajbHe TOTPUMAHHS TIpaB
moauHu. ['eHeTHuHHMd MeToj crpusie (GOPMYBaHHIO TPABOBOI KYJIbTYpH, €
MPIOPUTET HAJAETHCA HE JIMIIE HOPMAaM, a M LIHHICHUM OPIEHTUpPAM CYCIUIbCTBA.
Kpim TOro, BiH J1a€ MOXJIMBICTh aJanTyBaTH MIDKHAPOJHI CTaHAAPTHU IpaB JIIOJUHU
JI0 HalllIOHAJIbHOTO KOHTEKCTY, 30epiraloun O0ajaHc MK TJI00IbHUMU MPUHITUTIAMU
Ta ICTOPUYHOIO TPaJUIi€l0. Y pe3ylbTaTi cydacHa IMpaBOBa MOJITHKA CTA€ OLIBII
THYYKOIO, ajie BOAHOYAC IPYHTYETHCS HA TIEPEBIPEHUX 1CTOPUIHUX 3aKOHOMIPHOCTSIX.
VY mifcyMKy, ICTOPHYHMIA METOJI CTa€ HE JIUIE 1IHCTPYMEHTOM PETPOCHEKTHBHOTO
JOCIIKEHHS, a ¥ MPAaKTUYHUM 3aCO00M MPOTHO3YBAHHS HAMPSMIB PO3BUTKY IpaB
momuad. Moro 3actocyBaHHs crpuse (GOpMYBAaHHIO GanaHCy MiXK CBOGOZOI Ta
0e31eKo10, 1110 € KIFOYOBUM BUKIMKOM JJISi IEMOKPATUYHHUX CYCHUILCTB. [cTOpHuHMi
JIOCBIJl TOKa3zye, IO HaJIMipHe OOMEXEHHsS CBOOOJ MiJ TPUBOJIOM Oe3MeKH
MPU3BOJUIIO 0 aBTOPUTAPHUX TEHIEHIIN, TOAI SIK ITHOPYBaHHS MUTaHb Oe€3MeKU
CTBOPIOBAJIO YMOBH JJIsl Xa0Cy Ta collianbHUX KOHGIIKTIB. Takuii miaxia 3ade3nevye
rapMOHIMHE BIIPOBA/XKEHHSI MIKHAPOJIHUX IPHUHIMUIIIB, BPAXOBYIOUU KYyJIbTYpPHI Ta
1ICTOpUYH1 OCOOIMBOCTI KpaiHu.

VYV migcymky, cnaammHa b.O. KicTSKIBCBKOTO cTa€ HE JHUIIE 1CTOPUYHOIO
IIHHICTIO, a W MPaKTUYHUM JOPOTOBKA30M [IJIi Cy4acHOI IPaBOBOi HAayKH Ta
JepkaBOTBOpeHHs. BoHa MpOIMOHYye METOJOJOTIYHI OPIEHTHUPH, SIKI JOMOMAararTh
dbopmyBaTi 30ajaHCcOBaHy WIPaBOBY IMOJITHKY, 3aCHOBaHy Ha MPHUHIMIIAX
BEPXOBEHCTBA MPaBa Ta 3aXMUCTY JIFOJICHKOI T1AHOCTI. TakuM YMHOM, HOTO KOHIIEMITIS
CTa€ OCHOBOIO JJIsl MOE€THAHHS TPAAMIIIM 1 HOBAIIM y mpaBoBii cdepi.
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KOHCTHUTYUIHAHO-ITPABOBI 3ACAJIU 3ABE3INEUEHHS
BAJTAHCY MIK CBOBOJ0OIO BUPAKEHHS ITOTJISAAIB TA
HAIIIOHAJIBHOIO BE3INEKOIO B YMOBAX 35POMHOI'O KOH®JIIKTY

CONSTITUTIONAL AND LEGAL PRINCIPLES OF ENSURING A
BALANCE BETWEEN FREEDOM OF EXPRESSION AND NATIONAL
SECURITY IN CONDITIONS OF ARMED CONFLICT

Abstract. The study is devoted to a comprehensive analysis of the constitutional
and legal principles of ensuring the balance between freedom of expression and
national security in conditions of armed conflict. The legal nature of freedom of
speech as a fundamental constitutional value of a democratic state based on the rule
of law is revealed and its role in ensuring pluralism, accountability of public
authorities and the functioning of civil society is determined. It is substantiated that
armed aggression and the security challenges associated with it do not cancel the
effects of constitutional guarantees of freedom of expression and do not provide the
state with unlimited discretion in the field of information restrictions.

National and international standards of admissibility of restrictions on
freedom of expression are analyzed, in particular the provisions of Article 34 of the
Constitution of Ukraine and Article 10 of the Convention for the Protection of Human
Rights and Fundamental Freedoms, as well as the practice of the Constitutional
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Court of Ukraine and the European Court of Human Rights. Particular attention is
paid to the principle of proportionality as a key criterion for assessing the legality
and justification of state interference in the sphere of freedom of expression in the
interests of national security.

It is concluded that effective ensuring of the balance between freedom of
expression and national security is possible only if judicial control is maintained, a
clear distinction is made between the propaganda of violence and legitimate political
criticism, as well as compliance with the requirements of legality, necessity and
minimal interference even during the period of special legal regimes.

Keywords: constitutional human rights, freedom of expression, national
security, armed conflict, proportionality, restrictions of rights, judicial control,
practice of the ECHR, Constitutional Court of Ukraine.

Kuro4yoBi cjoBa: KOHCTUTYLIMHI TpaBa JIOAUHU CBOOOJA BHUPAKEHHS
MOTJISAAIB, HalllOHANIbHA Oe3neka, 30poHUI KOH(IIKT, TPONOPLIHICTh, OOMEKEHHS
npas, CyJ1I0BUi KOHTpoJib, pakTuka €CIUI, Konctutymiitnuit Cyn Ykpainu.

VY cydacHux yMmoBax 30poitHOi arpecii mnpoOjgemMaTHKa CIiBBIJIHOIIECHHS
cBOOOAM BUPAKEHHS TMOIVIAAIB 1 HallOHANbHOI Oe3neku HaOyBae 0COOJIMBOT
aKTyaJIbHOCT1, OCKUJIBKU 1H(QOpMAI[isl OCTYIOBO TpaHCPopMyBasiacs 3 1HCTPYMEHTY
CYCIUJIBHOI KOMYHIKalli y Ba)XIMBHM €JIEMEHT BEJEHHS 30pOIHOr0 IMpPOTHUCTOSHHS,
0 aKTUBHO BHUKOPUCTOBYETBHCS [JIsl 3MA1MCHEHHS MPONAaraHJuCTChKOTO BILTUBY.
Boagnouac cBoOona BupakeHHS HOMISAIB 30epirae cratyc (yHIaMeHTalabHOL
KOHCTUTYI[IHHOI LIIHHOCTI JE€MOKPATHYHOI MPaBOBOi JEp>KaBH, OCKUIBKU BUCTYIA€E
HEOOXITHOIO YMOBOIO peaji3allii NPUHUMUIIB IUTOpali3My, HIA3BITHOCTI OpraHiB
myOJIYHOT BJIaJU Ta HAJEXKHOIO (PYHKLIOHYBAaHHS TPOMAJSHCHKOIO CYCHUIbCTBA, 110
OOyMOBJIIOE  HEOOXIJIHICTb JOKTPUHAIIBHOIO ¥ MNPaBO3aCTOCOBHOIO  MOIIYKY
ONTHUMAJIBHOTO OalaHCcy MIX ii rapaHTyBaHHSM 1 3a0€3ME€YEHHSM Hal[lOHAJIBHOI
Oe3MneKH.

[IpaBo mM0aMHU HA BUTbHE BUPAKEHHS MOTIISIB 1 MepekoHanb Ha TyMKy C. A.
Kydep € HeBiL’eMHMM NOpPUPOJHUM IPaBO JIIOJWHHU, SKE TMOJSATa€ B MOMKIMBOCTI
BUpaXaTu B OyAb-sKiid ¢opMi SIK BHYTPINIHRO, TaK 1 330BHI, CBOE CTABJICHHS a0o0
BIIEBHEHICTh BIPOTIAHOTO XapaKTepy A0 MEBHUX MOJIN, SBUII, MPOIECIB Uh (PaKTIB,
JaBaTl iM OINIHKY (XapaKTEpUCTHUKY) Ta 3a0€3Medy€ThCs IiJIBUIICHOI0 IMPABOBOIO
OXOpPOHOI0. 3MICT NpaBa JIOAWHU Ha BUIbHE BUPAXEHHS MNOTJSIIB 1 MEPEKOHAHb
MOYKHa PO3KPUTH Y€Pe3 HACTYIIHI CKJIaJ0B1 €JIEMEHTH: MOXJIMBICTh BIJILHO 30UpaTH,
OTpUMYBaTH, 30epiraTi, BUKOPUCTOBYBATU Ta MOILUIMPIOBATH 1HQOpMALIIO Ta i7Iei B
OyIb-sKkuil criociO, 6e3 BTpy4yaHHS JEp>KaBU Ta HE3aJEkKHO BiJ KOPIOHIB JIepKaBH, 3a
BUHATKOM BUTAJIKiB, Mepea0adyeHNX 3aKOHOM; BUTbHE BUSBJIICHHS CBOIX MEPEKOHAHb,
IYMOK, pallloHaJII30BaHUX IMOYYTTIB, YCTAHOBOK, KOHLEILIW, OpIEHTALld TOIIO Ta
MOXJIUBICTh 1X JOTPUMYBATHCS; BUIbHE BHKOPHUCTAHHS Oylb-sIKUX 3acoOiB
BUPAXEHHS CBOET MO3MII — SIK TPaguIiHHUX (MUCHMOBHUX, YCHHUX, 00pa30TBOPUUX
TOIO), TaK 1 cydacHux (iHpopMamiitHuX, TexHiuanx) [1, c.174].

Y  1poMy KOHTEKCTI KIIOYOBOIO MPOOJEMOI0 IOCTa€  BHU3HAUYCHHS
KOHCTUTYLIHHO JOMyCTUMOTo OanaHcy MIDK IMpaBOM Ha CBOOOAY BHpPaKeHHs
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MOTJISAIB, 3aKpituieHnM y ctatti 34 Koncturyiii Ykpaiam [2] ta crarti 10 Konsentrii
Ipo 3aXWUCT TIpaB JIIOJAUMHU 1 OCHOBOIOJIOKHUX CB0oOOoa [3], 1 morpebamu
3a0€3IeUeHHs HaIllOHAJIBHO1 O€3MEeKU B YMOBaX 30pOMHOT0 KOH(IIIKTY.

Koncturymiss Ykpainu, nependadaroyd MOXKIHUBICTh OOMEXKEHHS OKPEMHUX
npaB 1 cBO0OJ y MepioJ BOEHHOTO ab0 HaJA3BMYAMHOrO CTaHy, HE Hajae JeprkaBi
HeoOMekeHo1 auckpenii. HaBmaku, BoHa BCTAaHOBJIIOE YITKY NPAaBOBY paMKy, B
MeXax sKOi OyIb-sKIi OOMEXEHHsS CBOOOJM BHPAXKEHHS TOTJSAIIB MalOTh OYyTH
THUMYaCOBUMH, BU3HAYECHUMU 32 3MICTOM, OOCATOM 1 CTPOKAaMH JIii Ta CIPSIMOBAHUMHU
BUKIIFOUHO Ha JOCATHEHHS JIETITUMHOT METH - 3aXUCTY HAI[lOHAJIHHOI OE3MEeKH.

CBoOona BHpakeHHA TOIISIIB, rapantoBaHa crarreto 34 Koncturymii
Vkpainu Tta crarrero 10 KonBeHmii, Mae ¢yHIaMeHTaIbHE 3HAYEHHS IS
(yHKILIOHYBaHHS IEMOKPAaTUYHOrO CycluIbcTBa. Y cBoiil mpakTuul KoHncruryuiinuii
Cyn VYkpaiHm HEOJHOPA30BO HAroJiolIyBaB, IO CBOOOJA CJIOBa BHUCTYIA€
HEOOXITHOI0 YMOBOIO peai3alli 1HIIUX KOHCTUTYLIHHUX IpaB 1 CBOOOI, a TaKOX
€(EeKTUBHOTO 3/1MCHEHHS CyCIIJILHOTO KOHTPOJIO 32 JisUIbHICTIO OPraHiB Jep>KaBHOI
BIaau (3okpema, Pimenns Big 20.01.2012 Ne 2-pni/2012 [4]).

Boanowac cBoOOjga BUpaKEHHS NOMISIIB HE € aOCONIOTHOKO, BOHA Mae
3QJIMIIATUCS TIPABUIIOM, 2 OOMEKEHHS — BHHSATKOM, 32 YMOBH, 110 Taki OOMEKEHHS
BCTAHOBJICHI 3aKOHOM, IEPECIiAyIOTh 3aKOHHY METY Ta HEOOXI1JHI JJii AOCATHEHHS
TaKoi METH B IEMOKPATUYHOMY CYCHUIBbCTBI [5].

[IpakTuka €BponeicbKOro cyay 3 mpaB JIIOAUHHU MIATBEPIKYE, MO Aep:KaBa
MO>K€ BCTAHOBIIIOBATH OOMEXKEHHS 1IbOr0 MpaBa B IHTEpecax HallOHAIbHOI OE3IEeKH,
32 YMOBH JIOTPUMAaHHS KPUTEPIiB 3aKOHHOCTI, JIETITAMHOI METH Ta HEOOX1AHOCTI B
JEMOKpaTUYHOMY CycniiabCTBl (pimeHHs y cnopaBax «Handyside v. the United
Kingdom» (1976) [6], «Sunday Times v. the United Kingdom» (1979) [7]).

Konctutyiiino-npaBoBuil 0anaHc MiXK CBOOOJOI0 BUPAKEHHS TMOIISAAIB 1
HalllOHAJIBHOIO 0€3MEKOI0 IPYHTYETHCS Ha MPUHLUII MPOMOPLIIHOCTI, 3 OOMEKEHHS
KOHCTUTYIIIWHUX TIpaB 1 CBOOOJ € JOMyCTUMHUM JIMIIIE€ 32 YMOBH iX CIIBMIPHOCTI Ta
HaJeXKHOI OOTPYHTOBAHOCTI, 3a BIJACYTHOCTI TOCSTAHHA Ha CYTHICHUWA 3MICT
BIJINOBITHOTO TipaBa. JlepkaBa HaBITh 3a HASIBHOCTI JIETITHMHOI METH HE BIIpPaBi
3aCTOCOBYBATH TakKi OOMEXEHHS, siKi ()aKTHYHO HIBEITIOIOTh MOXKJIMBICTH peai3artii
BIJIMOBITHOTO KOHCTUTYIIHOTO TpaBa, a BTpy4YaHHS Mae OyTH MiHIMAIbHO
HEOOXIIHUM 1 TakuM, 110 HepedyBae y po3yMHOMY OanaHCl MK HPUBATHUMHU Ta
myOJIIYHUMU 1HTEpECaAMU.

[Tosumis €CIIJI 3anumaeTbcs TOCTIAOBHOK 1 B yMOBax HaJA3BHUYANHUX
cuTyalli, 30poitHuX KOHQIIKTIB a00 3arpo3 HalllOHAJIBHIN Oe3nerr, BiMOBIIHO SKOi
Jep’kaBa HE 3BUIBHAETHCA BiJ OOOB’SI3KY JOBOJAMTH HEOOXIJIHICTb BTPYYaHHS Y
cBoOOMy BUpaxeHHs morisaiB. Tak, y copasi «Sener v. Turkey» (2000) [8] Cyn
BCTAHOBHUB, 1110 MMOCWJIAHHS Ha MIPKYBAaHHS HAI[lOHAJIbHOI O€3MeKHu came Mo coll He
MO’K€ BHIPABIOBYBATH BTPYUYaHHS y CBOOOAY BUPaXCHHS TMOTJISIIB 0€3 TOBEICHHS
HAsIBHOCTI peayibHOI Ta OE3MOCePEeTHbOI 3arpo3Hu.

B ymoBax 30poitHoro koH]IiKTy ocoOinBoi Barm HaOyBae iHopMalliiiHa
6esneka. €CIIJI Bu3Hae mpaBo AepxaBu MPOTUIIATH MpOMaraHil BilfHU, HACHIBCTBA
Ta HEHABHCTI, SKIO Taka 1HGOPMAIIis CTBOPIOE 3arpo3y JAEMOKPATHUYHOMY JIaay ado
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TEepUTOpIaNIbHINA IIUTICHOCTI (pilieHHs y cmpaBax «Zana v. Turkey» (1997) [9],
«Peringek v. Switzerland» (2015) [10]). Boanouac Cya minkpeciitoe HEOOXiTHICTb
YITKOTO BIIMEXKYBaHHS TakKuX (OpM BHUCIIOBIIOBaHb BiJI JIETITUMHOI MOJITHYHOT
KPUTHUKH.

CynoBa npaktuka €CIII migTBepmkye, 10 caMme CyJId MaroTh BHUPIIIAJIbHY
posib y 3a0e3nedeHHl OanaHCy MiX CBOOOJOIO CJIOBa Ta iHTEpecaMH HalllOHAJbHOI
oesneku. Y cnopasi «Castells v. Spain» (1992) [11] Cya nHaronocus, 1mo cBo6oja
MOJITUYHOI AUCKYCIi CTAHOBUTH SJIPO JIEMOKPATUYHOTO CYCITUIBCTBA, a 11 0OMEKEHHS
notpedye O0COOMUBO TMEPEKOHJMBOTO OOIPYHTYBaHHS HaBiTh 3a HasBHOCTI
Oe3mekoBux 3arpo3 [12].

OTXe, KOHCTUTYLIHHO-TIPABOB1 3acaau 3a0e3MeyeHHsl Oalancy Mk CBOOOAOI0
BUPAXEHHS MOTJIAAIB 1 HALIIOHAJIBHOIO OE3MEeKOI0 B YMOBax 30pOMHOIO KOH(IIIKTY
IPYHTYIOTbCSI Ha BH3HAaHHI CBOOOJM cJIoBa SK (PyHOAMEHTaJbHOI ILIHHOCTI
JEMOKpPATUYHOI TMPABOBOI JepKaBU Ta BOJHOYAC HA JIOMYCTUMOCTI ii OOMEXEHHS
BUKJIIOYHO Y BHHATKOBUX, YITKO BHU3HAYCHUX 3aKOHOM BHUNAAKax. 30poWHUI
KOH(JIIKT 1 MOB’s3aHI 3 HUM O€3MEeKOBI BUKJIMKA HE CKACOBYIOTb KOHCTHTYIIMHOI
IpUPOIM LIOIO TpaBa Ta HE HAJAIOTh JIep:KaBl HEOOMEXKEHOi NucKpelli y cdepi
1H(hOpMAaIIHHOT O TUKH.

Koncrutymiss Ykpainu W MixHapoJHI 3000B’s3aHHS JIep>KaBH, 30Kpema 3a
crarreto 10 KonBeHWIi mpo 3axucT MpaB JIIOJUHU 1 OCHOBOIIOJIOKHHMX CBOOOJ,
(hopMyI0Th €UHY MPABOBY paMKy, B Mexkax SKOI OOMEXKEHHS CBOOOJIU BUPAXKEHHS
NOTJISAAIB  MAalTh  BIJMOBIJATH  KPUTEPISIM  3aKOHHOCTi, JIETITUMHOI  METH,
HEOOX1AHOCTI Ta mpomnopuiitHocTi. HaBiTh 3a YyMOB BOE€HHOTO YU HaJA3BUYAMHOTO
CTaHy TaKl OOMEXEHHSI HE MOXYTh MOCATAaTH Ha CYTHICHUW 3MICT MpaBa Ta NOBUHHI
OyTH TUMYACOBUMH, YITKO OKPECIECHUMU 3a 00CSITOM 1 COPSIMOBAaHUMHU HA YCYHEHHS
peabHOI 3arpo3U HaIllOHAIBHINA Oe3melll.
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Pomanuyk K. C., ctynentka 2 Kypcy OCBITHbOTO piBHsI OaKayiaBp
cnenianbHOCTi 081 IIpaBo JIHINPOBCHKOTO HALIOHAIBHOTO YHIBEPCUTETY IMEH1
Omnecs ['onuapa
HaykoBuii kepisuuk: 2Kuosa 0. B., kaHauaat 0opuIM4HUX HAYK, TOIEHT,
JOTICHT KadeapH aIMiHICTPATUBHOTO 1 KpUMIHAJIBHOTO TpaBa JIHITPOBCHKOTO
HaIllOHAJIBHOTO YHIBepcuTeTy iMeHi Onecs ['onuapa

MNPOBJIEMU BUBHAYEHHSA MEK HEOBXIJTHOI OGOPOHMU ITPU
HOCAT'AHHI HA CTATEBY HEAOTOPKAHICTbH

[HCTUTYT HEoOXiqHOI 0O0OpOHM, SK OOCTaBMHA, 110 BUKIIIOYAE KPUMIHAJIBHY
MPOTUIIPABHICTh JIISTHHS, € CKJIAJHUM JiJI1 3aCTOCYBaHHS Ha TMPAKTHUIll, TOMY
AKTYaJbHICTh JTOCIIJKEHHS 3aCTOCYBaHHS HOPMH PO HEOOX1AHY OOOPOHY CylaMH B
ceitmi patudikaiii CTtamMOyJIbChbKOI KOHBEHIII Ta HOBUX TEHJEHII IPaBOBOIO
PEryJIOBaHHS KPHUMIHAJIBHUX TMPABONOPYIIEHbh MPOTH CTATEBOI HEAOTOPKAHOCTI
3yMOBJIEHA  HEOJHO3HAYHUM  TIYMA4YE€HHSIM  3aKOHY [P0  KPUMIHAIBHY
BIJINOBIJIAJIbHICTh, HEBU3HAUEHOIO MPAKTUKOIO TIIYMay€HHS CHIBPO3MIPHOCTI LIKOAM.
HesBaxatouu Ha Te, 1m0 Oys10 4uMaso JOCIHIKEHb JaHOTO IHCTUTYTY, 30Kpema, ['. M.
Annpycsk, I1. €. Jopoxosoi, T. O. Muxaitniuenko, b. M. OpioBcbkoro, npakTuka
3aCTOCYBaHHA HOPMH CyJaMH TFOBOPHUTH MPO T€, II0 BOHH HE € BUYEPIIHUM, TEMA
notpedye MOJANbIIOr0 BUBYEHHS. TOMy METOI0 TE€3HM € BHSBJICHHS MNPOOJIEMHHUX
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MMTaHb BU3HAYCHHSI MEX HEOOXiqHOI OOOpOHM TIpHM TOCATAaHHI HA CTAaTeBY
HEJOTOPKAHICTb.

B pe3ynbTaTi BUBUEHHS HEOOXITHO 3a3HAUYUTH, 110, TO-TIEepIle, HETOCKOHAJICTh
IHCTUTYTY HEOOX1JHOI OOOPOHM BHPAXKAETHCSA Yy OIIHOYHOMY 3HAYCHHI IIIKOM,
HE0OX17JHO1, CBOEYACHOT, IOCTATHHOI JJI BIABEPHEHHS MPOTUIIPABHOI MOCSATaHHS Ha
OXOPOHIOBaHI 3aKOHOM IIpaBa Ta IHTEPECH OCOOM, SKa 3aXMIIMAEThCs, ab0 1HIIOL
0oco0H, a TaKOXX CYCIUIBHUX 1HTEPECIB Ta 1HTEPECIB JepKaBU; Y MOHATTI O€3MEKHOI
HEO0OX1THOT 00OPOHHU Yy BUIMAJAKaX BIIBEPHEHHS MOCATAHHS TPyIu 0ci0, abo 030poeHOT
ocobu, ab0 3 MPOHUKHEHHSIM Y KHUTIO a00 1HIIE MPUMIIIEHHS 3riAHO 4. 5 cT. 36
KKY. [loka3yBaHHs mpaBa 3acTOCyBaHHS 30poi a00 Oyb-KUX 1HIIMX MPEIMETIB Ta
3ac001B JJIA 3aXUCTYy B1IOYBA€THCSA Yepe3 CHIBBIAHOLIEHHS OOCTAHOBKHM 3aXHUCTy Ta
Hebe3neyHocTl nocsrands. OgHak y KpumiHanbHOMY KOJEKCl YKpaiHU 3aIHUILIA€ThCS
HEBH3HAYEHUM (POPMYBaHHS «BTOPTHEHHS Yy XUTJIO a00 1HIIE MPUMILIEHHS», L0
MPAKTUYHO MOYKE MPU3BOAUTH 10 OOBHHYBA4y€HHS OCOOM, sIKa 3aCTOCOBYE J1aHi
NUISIXA ~ YCYHEHHA IIKOAM, aje€ TpakTyBaHHA HOPMU CyJlaMH  MOXYTh
nudepeniiroBatucs [3].

VY KpuMIHAJIBLHOMY 3aKOHOJIABCTBI BUAUIAIOTHCS JIUIIE TPU BUIENIEPEpaXxOBaHi
mijacTaBy, ofgHak y 3akoHogaBcTBl CIIIA, mampukiaa, okpemMo BHUIIICHO MiJCTaBY
CaMO03axUCTy B pa3l 3IBaiTyBaHHS. 3BUIBHEHHS OCOOM BiJl KpUMIHAJIBHOI
BIIMOBIAILHOCTI B pa3i 3aCTOCYBaHHS 3aXO/1IB HEOOX1JHOT 00OPOHHU IIPH MOCSATaHHS
Ha CTaTeBy HEIOTOPKAHICTh MOMJIMBE, aje iX MPaBOMIPHICTh 3YMOBIIOETHCS
BIIMOBIHICTIO 10 HEOE3MEKU MOCSTaHHs 3T1IHO YKPAaiHCHKOTO 3aKOHOJABCTBA [4, C.
115]. Unnauit KpuMminanbHuil Kogeke YKpaiHu HE MICTUTh OKPEMUX IMOJIOKEHbD, SIK1 O
PO3IIMPIOBATIM MEX1 HE0OXiHOI 0OOpPOHM B pa3i CEKCYaJIbHOTO HACWJIbCTBA abo
sraiTyBaHHs. [Ipoext KpuMiHanbHOTO KOAEKCY BIAMOBIAHO 10 CT. 2.8.2 MICTUTH
HOpPMY, $Ka BCTAHOBJIIOE TIPABOMIPHICTh 3aXUCTy BII OCOOM, SIKa 3I1HCHIOE
3rBAIITYBaHHS [2, ¢. 117]

[To-apyre, 3acTocyBaHHS HEOOXITHOI Ta TOCTaTHHOI B KOHKPETHIM O0OCTaHOBII
IIKOAM TOMY, XTO TIOCATAE, 3AIUIIAETHCS BUKIIOYHO TPEIMETOM JOKA3yBaHHS.
[IpaBoBa mpupoja 3reasntyBanHs 3rigHo 3miH cratTi 152 KKV Big 22.11.2018 poky
o3Ha4yae 00OB’S3KOBY BIJICYTHICTH 3TOAM MOTEPIIOl 0COOH, a 11e 03Havae ii omip B
X0/l He0OX1THOT 000POHU BiJ CycHiIbHO HeOe3neuHoro nocsranus [1, ¢. 15]. Ominka
IITKO/IM, SIKA 3 OJJHOTO OOKY € (PI3MYHOI0 Yepe3 NOTaHHS OMOoPY, M0 MOXKE MPU3BOAUTH
70 BUMHEHHS TIJIECHUX YHIKOPKEHb PI3HOTO CTYMEHS TSAXKKOCTI MO BIJHOIICHHIO 0
noTepnijoi abo ii BOMBCTBa, II0 HEMOXJIMBO TEpPeAO0AYUTH B MOMEHT 3aIoisTHHS
IIKOJIY, a 3 1HIIOr0 OOKY-MOPAJIBHOT, sIKa IEPEAYyCIM 3aMOAIF0E€ThCS MTOTEPMiIii 0c001
IIUISIXOM BBEJICHHS Y MIEBHUI MICHXOEMOIIMHUHN CTaH, CHJIbHE AYIIEBHE XBUIFOBAHHS,
[0 BUKJIMKAaHO MOPYILIEHHSM MpaBa Ha ii cTareBy HEAOTOpKaHICTh. OOMexXyBaTw
HamajJ Ha oco0y 3 METO 11 3IBaJITYBaHHS, 3BYXKYIOUM HMOro Juie 10 (hi3UYHOro
HACWJIBCTBA, € HEMPAaBUIBHUM, OCKIJIBKM HEOOXITHO BPaxOBYBaTH BUKOPHCTAHHS
MICUXOJIOTIYHOTO THUCKY Ta MOTPO3, 0€3MOpPagHOTO CTaHy 0COOH, 10 3HAYHO 301TBIITYE
CTYIIIHb 3aBJAaHOI UIKOJU Ha JOBIOCTPOKOBY MEpCHeKTUBy. ToMy B Takiii 0OCTaHOBII
BIJIBEDHCHHSI 3JIOUMHHOTO TIOCSATaHHS CKJIAJIHO BHU3HAYHUTH <«JIOCTATHICTB» Ta
"HeoOximHICTE" 00opoHu [2, ¢. 113].
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B sxocTi BUCHOBKIB CIIiJl 3a3HaUNTH, 110 patudikamis Konsenmii Paau €8ponu
Opo 3amoOiraHHs HACUIBCTBY CTOCOBHO J>KIHOK 1 JIOMallHbOMY HACUJIBCTBY Ta
00poTHOY 13 IMMH SIBUIIAMU TPAaHC(HOPMYE MOHSTTS 3IBAITYBaHHS, KOHKPETU3YIOUU
croci0 BYMHEHHS JAaHOTO0 KPUMIHAJIBHOTO TPABOMOPYILIEHHS, BaXJIMBO BHECTHU
nomoBHEeHHs 110 4. 5 cT. 36 KKY mnpo 6e3MexHy HeoOXiiHy 00OpOoHY came B pasi
3IBJITYBAHHSI, TOMY 1110 Hapa3l HEJJOCTATHHO BPAXOBAHO CIEU(PIKy AAHOTO 3JI0YUHY,
KpUMIHATI3YIOUM TaKUM YHWHOM [1i JKePTB IMpPH CaMO3aXHCTI Ta OOMEXKYHOUH
MOKJIMBOCTI 3aXUCTY 0€3 pU3UKY MPUTATHEHHS J0 BIATOBIIAILHOCTI.

Cnucok BUKOPUCTAHUX JIKePeJI:

I. Anmpycsk I'. M. IlocsranHss Ha cTaTeBy CBOOOQYy Ta CTaTeBY
HEJIOTOPKAHICTh OCOOM fK TiJicTaBa HeoOXiaHOi oOoponu. HaykoBuii uyacomwuc
HanionansHoi akagemii npokypatypu Ykpainu. 2016. Ne 2. C. 10-18.

2. JHopoxosa II. €., Muxaitmuyenko T. O. HeoOxigHa oOopona mpu
MOCATAHHSX Ha CTAaTeBY CBOOOAY Ta HEJOTOpKaHiCTh ocodbu. dopym npasa. 2024. T.
80, Ne 3. C. 110-120.

3. Kpuminaneuuii kogexe Ykpainu : Kogexe Ykpainu Bim 05.04.2001 Ne
2341-111 : CTaHOM Ha 17 JIATI. 2025 p. URL.:
https://zakon.rada.gov.ua/laws/show/2341-14#Text (nara 3Bepuenns: 20.12.2025).

4. OpnoBcbkuit b. M. [HCTUTYT HEoOXiHOI OOOPOHM 3a KPUMiHAIBHUM
MpaBOM YyKpaiHU Ta clia: MOPIBHSJIBHUN aHami. JlyXoBHE »KUTTS CYCHIJIbCTBa Ta
3M0YMHHICTh. ChbOMI IOpHIWYHI YUTAHHS @ MaTepiajii MDKHAp. HayK. KOH(.
CTYJCHTIB, aclipaHTiB 1 MOJIOAUX BUeH., M. Oneca, 11 rpya. 2009 p.

Cemak J1. B., cTygeHTKa 2 Kypcy OCBITHHOTO PiBHS OakanaBp CHEIaIbHOCTI
081 IIpaBo [IHITPOBCHKOIO HalLlIOHAIBHOTO YHIBepcuTeTy iMeH1 Onecs 'onuapa
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AIMIHICTPATUBHA BIANNOBIJAJBHICTD IOPUINYHUX OCIb
Y COEPI TOCIIOJAPIOBAHHS: MIPOBJIEMU ITPABOBOI
BU3HAYEHOCTI B CYUACHHUX YMOBAX.

AJIMIHICTpaTUBHA  BIANOBIJANBHICT  IOPUIMYHUX  0Ci0  (aKTHUHO
3aCTOCOBYEThCS B YKpaini, oaHak Kogekc VYkpaiHm npo aaMiHICTpaTUBHI
npaBonopymeHas (man — KymAll, Koxekc) He MicTUTh BU3HAYEHHS IOPUIAYHOL
0co0u sk cy0’€KTa aJAMIHICTPATUBHOIO MPABOMOPYIICHHS Ta CHEUIabHUX MPaBUII ii
npuTsATHeHHs [1], Ha BiAMIHY BiA KpuMiHambHOro mpasa (cT. 96-3-96-11 KK
Vkpainn)[2]. Kogekc Bu3Hayae @izuuHy 0co0y SK €IuHOro cyO’ekra
aJMiHICTpaTUBHOTO  TpaBomopyiueHHsa. lLle cTBoproe mpobremy  mpaBOBOT
BHU3HAUEHOCTI Ta JIETITUMHOCTI 3aCTOCYBaHHSA CaHKLIW. BincyTHicTh cucTemMHOI
HOpMH, siKa O MPsAMO 3aKpiIUIIOBaja IOPUANYHY 0co0y SIK Cy0’€KTa aIMIHICTPATUBHOI
BIJIMOBIIAJTLHOCTI, 3MYIIIY€ 3aCTOCOBYBATH CIICIialibHI 3aKOHU Ta MIJ3aKOHHI aKTH
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(manpuxman, cr. 43 3Y «lIpo oxopony mpami»[4], ct. 70 3Y «lIpo oxopony
HABKOJIMIITHLOTO TIPUPOIHOTO cepenoBuia»[S], IlomaTkoBuit koaekc Ykpainu[3]),
0 MPU3BOJIUTHL 1O (parMEeHTapHOCTI PEryJIOBaHHS JiSUIBHOCTI CYyO’€KTIB
rocrnojiaproBanHs. Brpara ynnnocTi ['ocriogapcekoro kojekcy 28 ceprus 2025 poky
JOJIATKOBO YCKJIQJHUIA TUTaHHS JIETITUMHOCTI «aJMIHICTPATUBHO-TOCTIONAPCHKUX
CAHKIIIY.

@®parMeHTapHICTh MPABOBOIO PETYIIOBAHHS 3YMOBMJIA HU3KY 3aKOHOJABUYUX
1HIIIaTUB,  CHOPSAMOBAaHMX Ha  pedOpMyBaHHA  aIMIHICTPATHUBHO-JCIIKTHOTO
3aKOHO/AABCTBa. 30Kpema, Jlocminuuipka ciyx6a Bepxosnoi Panu y Indopmarniiiniii
goBiaui moxao mnpoekty Komekcy VYkpainum mpo aaMiHICTpaTHBHI MPOCTYNKH BijJ
28.06.2024 poky Big3Haumia HEOOXIJHICTh BU3HAHHA IOPUAMYHUX OCIO CyO’eKkTaMu
aMIHICTPATUBHUX JETIKTIB[6, c. 7]. Takuil miaxig oOrpyHTOBAaHO TUM, 110 YMHHUM
KynAIl nHe mnepenbayae opuaudHy ocoOy SK cyO’ekTa aJIMiHICTPAaTUBHOI
BIIMOBIJAIBHOCTI, Ha BIAMIHY BIJl 1HIIMX Tajdy3ed, 10 HE BIANOBIAAE
KOHIICTITYaJIbHUM OCHOBaM YMHHOI ITPABOBOI CUCTEMHU, 3T1THO 3 SIKUMHU, FOPUIUYHI Ta
¢13u4HI 0COOM € TOBHICTIO PIBHONMPABHUMHU CYO’€KTaMU y Mailke BCIX Tally3six
CyCHIIbHUX BiAHOCHH[6, c¢. 7]. Tlompu Te, IO NMHUTaHHS OHOBJEHHS IIJIXOJIB IO
aMIHICTPATHUBHOI BIIMOBIAAIBHOCTI HEOJHOPA30BO IOPYIIYyBajloOCsA, a TaKOX
B1JIOOpaXKajaoch y KOHIENTYyaJIbHUX 3aKOHOMPOEKTAX, YIPOJOBXK OCTAHHIX POKIB
3aKOHOJIaBul 3MIHU Yy cepi aAMIHICTpATUBHUX MPABOMOPYIICHb Mald MEPEBaXKHO
dbparmenTapHuil xapakTep. 30KkpeMa, 3HauHa yacTuHa pedopm Oyina 30cepeakeHa Ha
MOCWJICHHI BIATNOBIAAJILHOCTI 3a KOPYMIIHI MNpaBONOPYILIEHH:A[7], a TakoX Ha
aganTaiii aJIMiHICTPaTUBHOIO 3aKOHOJIABCTBA 10 YMOB BOEHHOI'O cTaHy. BogHouac
MMATAaHHS CUCTEMHOTO nepersiny Koaekcy y 4acTuHI IPUTITHEHHS IOPUIUIHUX 0Ci0
10 aJIMIHICTPATMBHOI BIANOBINAJIBHOCTI Yy cdepl rocnogapchbkoi AisUIbHOCTI
3AJIMIIAETHCS HEBUPIILIEHUM.

BiacyTHICTh HpsAMOro 3aKkpilUIeHHS BIANOBIJANBHOCTI MOPOKYE PHUBUKHU
MpaBO3aCTOCYBaHHS. 3ampoBa/DKeHHS 4YiTKoi Hopmu y Komekci miaBummmio 0
MPaBOBY BHU3HAYEHICTh JJIsi CyO’ €KTIB TOCHOJAPIOBaHHS: 3apa3 HOpUAUYHA 0c00a
JII3HAETHCS MPO CAHKIIII 3 TAY3€BOr0 3aKOHY a00 MMiI3aKOHHOTO aKTa, 10 YCKIIATHIOE
MPOTHO3YyBaHHsA HachiakiB. [Ipsme mnependadeHHs BiAMOBIAAIBHOCTI FOPUIUIHOT
0COOM Y3TO/DKYEThCS 3 TPUHIUIIOM 3aKOHHOCTI Ta JO3BOJISE JIETITHMI3yBaTu
3aCTOCYBaHHS aJIMIHICTPATUBHOI CaHKIIA. KpiM TOro, cucremHe 3akpiruieHHS
BIIMOBIAILHOCTI JIO3BOJISIE YITKIIIE PO3MEXKYBATU BIAMOBIIAIBHICTh IOPUIAYHOT
oco0u Ta ii mocasoBUX OCI0, 3HIKYIOUM PU3UK “NepeKafaHHs’’ MPaBOMOPYLICHHS
3M1MCHEHE Y MISUTBHOCTI IOPUANYHOI 0cOOM Ha (13MUHY 0CO0y sika € a00 1M0CaI0BOIO
oco0or0, abo ne-PakTo BIJHOCUTHCS A0 MOCaA0BUX 0cCi0. BU3HaueHHs crieniaibHUX
MIJCTaB 1 YMOB MPUTATHEHHS IOPUAMYHHUX OCIO CHpHUSE€ KOPEKTHOMY pPO3MOILTY
BIIMOBIAILHOCTI Ta 3MEHIIEHHIO PU3UKY JOBUILHOTO 3aCTOCYBAaHHS CAaHKIIIH.

TakuM 4YMHOM, 3aIPOBAHKEHHS TMPSAMOi aAMIHICTPATHUBHOI BiJMOBIIAIBHOCTI
ropuanuHux oci®0 KynAll e He mnuie 3akOHOAaBUOIO HOBENOK, a W MEXaHI3MOM
JeriTuManii CaHKUINA, WIABUILNEHHS MPAaBOBOi BHU3HAYEHOCTI Ta 3a0e3MevyeHHs
CHUCTEMHOCT1 aJIMIHICTPaTUBHO-AEIIKTHOTO PEryjioBaHHA y cdepl rocnogapcbkoi
TISJTBHOCTI.
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CooMuk A.Q., cTyJIeHTKa 2 KypCy OCBITHBOTO PiBHS OaKkajiaBp CHemialbHOCTI
081 IIpaBo 3anopi3pKOro HallOHATBHOTO YHIBEPCUTETY
HayxkoBuii kepiBHuk: KoBTyH K.Q., BUKi1anay kadenapu KpuMiHaIbHOTO IIpaBa
Ta MIPaABOOXOPOHHOI MISUTBHOCTI 3amOpi3bKOT0 HAIlIOHATBHOTO YHIBEPCUTETY

ITPOBJIEMU POSMEKYBAHHA OB’€KTA TA IIPEJIMETA
KPUMIHAJIBHOT'O IPABOIIOPYHIEHHS: IPABOBUUM ACIIEKT

[IpoGnemam 00’ekTa Ta mpeaMeTa KPUMIHAIBHOTO TMPABOMOPYIICHHS Y
JiTepaTypl MPUCBAYEHO OaraTo HAYKOBHX pOOIT, aje TOYKH 30pYy aBTOPIB Ha IIi
npoOJeMaTUKU Jy>Ke pi3HI. 3BaKaro4M HAa TOCTPY AMCKYCIHHICTh apryMeHTauli
PI3HMX HAyKOBIIB IIOJO I[UX MPABOBUX MHUTaHb, €IMHOI HAYKOBOI MO3MINI IIOA0
PO3yMIHHS CYyTHOCTI 00’ €KTa Ta MpeaMeTa MpaBoONoOPYIICHHS 10 CUX Mmip chopMOBaHO
He Oyno. 3 1HILOI CTOPOHH, BCTAHOBJIEHHA 00’€KTa Ta MpeAMeTa KpUMIHAJIbHOIO
MPABOIOPYIICHHS! Ma€ Ba)XJIMBE 3HAYCHHS ISl KBami(ikallii 3TOYMHHUX JisTHb Ha
OpakTUIl. Y 3B’S3Ky 3 UM Tepel IOPUAUYHOI HAyKOI Ta MPaKTUKOI TMOCTalTh
BKJIMBI 3aBJaHHS I0J0 BHU3HAYEHHS TOHSATTA 1 CYTHOCTI 00’€KTa Ta TpeaMeTa
KPUMIHAJIBHOTO TMpaBONOpYyIIEHHS. ToMy THMTaHHS WIOJO BHU3HAYEHHS HAa
TEOPETUYHOMY PIBHI MOHATH 00’ €KTa Ta MpEAMETa MPABONOPYIIECHHS € aKTyalbHUMU
it Ha cporoaHi [1, ¢. 112].

OO0’€eKT SIK €JIEeMEHT 3arajJbHOr0 CKJIaJy KPHUMIHAJIHHOIO MPAaBOMOPYIIEHHS Ta
HOro O3HAaKM JOCHIKYBAJUCh y TMpalsiX yKpaiHCBKMX HayKoBLiB, a came: II.
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Annpymika, 0. baynina, B. Bopucosa, JI. bpuu, O. [Iynoposa, A. 3enincbkoro, M.
Kopsxkancekoro, €. Jlamyka, A. My3uku, B. Tamis, M. XaBpoHtoka Ta iH.

OO0’ €KT KpUMIHAJIBHOTO MPABOIMOPYLIECHHS € OJJHUM 3 000B’SI3KOBUX €JIEMEHTIB
3arajJbHOTO CKJIaJy KPUMIHAJIBHOTO MPAaBOMOPYIIECHHS, OOOB’A3KOBOIO O3HAKOIO
SKOTO € OXOPOHIOBaHI CYCIUIbHI BIJTHOCHHM, IO PETYJIIOITHCS BIIMOBIIHUMHU
HopMmamu [2, c. 577]. M. KopkaHChbKHIi B1ICTOIOBAB IMO3HINIIO, IO 00’ €KT 3JI0UYUHY —
11 CYCITUIbHI BIJHOCUHHU, ITOCTABJICH] 1111 OXOPOHY KPUMIHAJIBHOTO 3aKOHY [3, c. 24].
Ha nymxky O. J[yaopoBa Ta M. XaBpoHioka, 00’€KT KpHUMIHAJIBHOTO
MPABOIOPYIICHHS — 1I€ T€, 110 3HAXOAMUTHCA MiJ] OXOPOHOI0 KPUMIHAIBHOTO 3aKOHY,
T€, YOMY BOHO 3amojitoe mkoay [4, c. 146]. O. BiTko Bu3Ha4ae 00’ €KTOM 3I0YUHY
YHOpPMOBaH1 (BIOPSIKOBaH1) PI3HUMH COLIAJIBHUMU HOpMamu (mpaBa, Mopall,
JOKAJIbHUMH, 3BUYAEBMMM), HAUOUIbII BaXJIMBI CYCHUIbHI BIJIHOCUHH, IO
OXOPOHSIOTHCS HOPMAaMHU KPHUMIHAJIBHOTO TIpaBa BiJl KOHKPETHOTO 3JIOYWHHOTO
MOCSITaHHS, 1 SKUM BHACTIIOK TAKOTO 3JIOYMHHOTO TMOCSTaHHS 3aBXKIU 3aBHAE€THCSA
icroTHa mkoza [1, ¢. 116].

OTxe, HE3BaXKAIOYKM HA 3HAYHY KUIBKICTh MIAXOAIB Yy HAyIll KPUMIHAJIHHOTO
mpaBa, MPUCBIYEHUX 00’ €KTY KPUMIHAJIBHOTO IMPABOMOPYIICHHs, MUTaHHS PO Te,
[0 camMe HEOOXIJHO TiJl HUM PO3YMITH, € OJHHUM 13 HAWHOUIbII IUCKYCIMHUX Y
KPUMIHAJIBHO-TIPABOBIH TOKTPHHI.

[logqo po3yMiHHA TMpeaMeTa KPUMIHAJIBHOTO IMPABOMOPYUICHHS  CIiA
3a3HAUUTH, 110 CEpPeJ HAYKOBIIB TaKOX BIJICYTHS €JIHICTh TMOTJSAIIB IOJ0
BU3HAauUCHHS Horo cytHocTi. Tak, P. OprnoBcekuil 3a3Hauae, 10 NPEAMETOM
KPUMIHAJIBHOTO  NPAaBOMOPYIIEHHS AK  (aKyJIbTaTUBHOK  O3HAKOW  00’€KTa
3arajbHOr0 CKJIaJy KpUMIHAIBHOIO MPaBOMOPYILEHHS C1 BU3HABATU Oy/b-sKl pedi
MaTepiaJIbHOTO CBITY a00 HeMarepiajli3oBaHi SIBUINA, 3 TEBHUMHU BJIACTUBOCTIMH
AKUX KPUMIHAJbHUN 3aKOH MOB SI3y€ HASBHICTh Yy JisIX OCOOM O3HAK KOHKPETHOIO
CKJIaJly KpUMIHAJIBHOTO MpaBonopyuieHHs [2, ¢. 577]. O. BiTko 10X0IUTh BUCHOBKY
PO Te, IO MPEIAMET 3JIOUYNHY — CaMOCTIMHHI HEOOOB’S3KOBHH I BCIX 3JI0YMHIB,
ajie HeoOX1THUM (000B’A3KOBUIA) JUTSl MPEIMETHUX CKJIAIB 3JI0YMHIB €JIEMEHT CKIIaay
3II0YMHY, SIKUM MOXYTh OyTH Oynb-siki peui, Oyap-sika iH(opmallis, Oyab-ska
EHEpris, SKi MalOTh MaTeplalbHUI BUPA3, 3 BIACTUBOCTIMH SIKAX Ta 3 BKa31BKOIO Ha
K1 3aKOH PO KPUMIHAJIBHY BIAMOBIJAIBbHICTh OB’ SI3y€ HASBHICTh CKJIAAY 3JIOUYMHY B
nissHaAx ocobu [1, ¢. 119]. Ha nymky O. Jlynoposa ta M. XaBpoHIOKa, IpeaAMETOM
KPUMIHAJIBHOTO NMPABOMOPYIIEHHS Y KPUMIHAJIBHOMY MpPaBl TPAJAULIIMHO BU3HABAJIACH
pl4 MaTepiajJbHOTO CBITY, 13 BIACTUBOCTAMHU SIKOi 3aKOHOJIaBEllb MOB’S3Y€ HASBHICTD
y JIISIHHI 0COOM CKJIaay MEBHOTO KPUMIHAIBHOIO MPaBOMOPYILIECHHS, 1 BIUIMBAIOYU HA
Ky, BAHHHUM MOCsITae Ha 00’ €KT KPUMIHAJILHOTO MpaBonopyiieHHs [4, ¢. 155].

Cnig MaTu Ha yBasl, IO MNPEAMET KPUMIHAJIBHOIO MPABONOPYIICHHS, SK
camMOCTiiHa O3HaKa KpPHUMIHAJIBLHOTO TPABOMOPYIIEHHS, 3aBXKIAM TIOB S3aHUHA 3
00’ekToM. CaMe 00’€KT 1 TpeAMET y CYKYIMHOCT1 YTBOPIOIOTh CAMOCTINHUN €JIEMEHT
CKJaay KpUMIHAJIBHOTO TpaBomopymieHHs. OpHak, sKIO 00’€KT  CKIaay
KPUMIHAIBHOTO MPABOMOPYILIECHHS € 000B’SI3KOBOIO, TO MpeAMET — (haKyJIbTaTUBHOIO
O3HAKOIO CKJIay KPUMIHAILHOTO MPABOMOPYIICHHS.
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[IpeameT BiApi3HAETHCA Big O0’€KTa IME W THM, MO HOMY HE 3aBXKIH
3aMoOAII0EThCS IKOAA. SIKIIo 1IKoAa, 3amofisiHa 00’€KTy, 3aBXKIU Ma€ COLialbHUN
XapakTep, TO MpeIMETy KPUMIHAIBHOIO MPaBONOPYIIEHHS B PE3yNlbTaTl CyCIHIIbHO
HEOE3MEeUHOro IMOCSTaHHs, HacaMIlepel, 3amnofitoeTses (izmuyHa mkona. [lkona
npeaMeTa  AK MaTepialibHIM  pedl  3amoJiIoeThCA  TOJl, KOJHW KpHUMIHAJbHE
IPaBONOPYIIECHHS BiAOYBA€ETHCS 3a JAOMOMOIOI0 HOr0 3HMILEHHS, YIIKO/HKEHHS a0o
BHA03MiHH [5, c. 17-18].

TakuM 4YMHOM, pO3MeXyBaHHA OO0’€KTa Ta MpeAMETa KpPUMIHAIBHOIO
MIPABOIMOPYIICHHS MAa€ BaXKJIMBE MPAKTUYHE 3HAYCHHSI, OCKUIBKH CIIPHUSIE MPABUIbHIN
kBanmi(ikamii  JiHb,  BIAMEXYBaHHIO CyMDKHHMX  CKJIQJiB  KpHUMIHaJIbHUX
MPaBOMNOPYIIEHb Ta BHU3HAYEHHIO XapaKTepy 1 CTYIEHs CYCHUIbHOI HEOE3MEeYHOCTI
BUMHEHOTO. TOMy YITKE TEOPETHMYHE PO3YyMIHHSA LMX KaTeropii € HEOOX1JTHOIO
YMOBOIO  €(QEeKTHBHOTO  3aCTOCyBaHHS  KPUMIHAJIBHOTO  3aKOHOJABCTBA  Ta
3a0€31e4eHHs €IHOCTI IPABO3aCTOCOBHOI MPAKTUKHU.
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®emrorina H.O., cryaenTka 3 Kypcy OCBITHBOTO PiBHS OakajiaBp
cneuianbHocTi 081 IlpaBo, 3amopi3bKOro HaliOHAIBHOTO YHIBEPCUTETY
HayxkoBuii kepisauk: bapannik P.B., x.10.H., IOIIEHT, B.0. 3aBiyBavya
Kadenpu KpUMIHAILHOTO IIpaBa Ta MPaBOOXOPOHHOI JiSIIbHOCTI

AKTYAJIBHI ITPOBJIEMU TA CIIEHU®PIKA PO3CJIIAYBAHHSA
KIBEP3JIOYHUHIB B YMOBAX ITPABOBOI'O PEXXUMY BOEHHOI'O
CTAHY

B ymoBax riOpuaHoi BiiiHM KiOepHpoOCTIp MEPEeTBOPUBCS HA MOBHOLIIHHHMA
TeaTp OoioBHUX aiif. 3 MOYaTKy MOBHOMAacIITaOHOro BTOprHeHHS P® B VYkpainy
KUIBKICTh KiOepaTak Ha JaepxaBHI iHGopMmariitHi pecypcu, (piHAHCOBUH CEKTOp Ta
00’€KTH EHEpPreTHKH 3pociia B reoMeTpuuHiii mporpecii. Crenudika ChOroaeHHsS
MoJIATa€ B TOMY, IO KIOEP3JIOYMHU TMepecTaqd OyTH BUKIIOYHO JATEHTHUMU
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TISTHHSIMH 3 KOPHUCJIMBOIO METOIO, a TpaHC(OpMyBamaucsi y I1HCTPYMEHT MiJAPUBY
HalloHaNbHOI Oe3neku. lle craBuThH mepen opraHamu JIOCYJIOBOTO PO3CIIITyBaHHS
HOBI BUKJIMKH, TIOB'SI3aH1 HE JIMIIE 3 TEXHIYHOIO (DIKCAIIE€I0 CIAIB 3JI0YMHY, aje i 3
NpOLIeCyaTbHOIO aIANTAIIEI0 CIITYUX M1 JO YMOB BOEHHOTO CTaHy, KOJIM KJIACHYHI
MEXaHI3MHU 4acTo € Hee(DeKTUBHUMHU a00 HEMOXKJIMBUMM JIJIsL peaizariii.

Baromuii BHECOK y MAOCHIDKEHHS TEOPETUYHUX Ta MPUKIATHUX AacleKTiB
poO3CiiyBaHHs KiOEp3JIOUYMHIB 3p0o0MIM Taki BITYM3HAHI BueHi, Ak O.A. bapaHos,
M.A. Tloropeupkuii, C.C. Yepusascekuii, B.M. byty3zoB, M.B. I'ynamtok Ta iHmm.
Boanouac, muHaMmiuyHa eBOJIONIsS Kibep3arpo3 B yMOBaX BOEHHOTO CTaHY 3YMOBITIOE
HEOOX1/IHICTh CHCTEMHOTO aHalli3y 3aKOHOJABUMX 3MIH Ta MPAKTHKHU iX peamizarii
MIPaBOOXOPOHHUMH OpTaHaAMHU.

Oco0aMBOCTI pO3CHiayBaHHS KIOEP3JIOYMHIB B YMOBaX BOEHHOTO CTaHY
JOIITLHO aHaJI3yBaTH Yy TPbOX KIIOUOBHX IUIONIMHAX: MaTepiaibHO-TPABOBIN
(npobsiemu kBamiikaii), KpUMiHAJIBbHIN IpouecyanbHiil (MOPAI0K MPOBAIKEHHS) Ta
KPUMIHAIICTUYHIN (TaKTUKA 1 METOJIUKA).

1. [IpobnemMaTrka KpUMIiHAIBHO-TIPABOBO1 KBaTi(PiKallii.

Jlo BBelEHHS BOEHHOTO CTaHy TNpakTUKa KBamiikamii TIpyHTyBanacs
nepeBaxxkHo Ha cT. 361 KK Vkpainu. HaromicTe cbhorojHi BeKTOpH KiOepaTak
3MIHWJIMCS: BlJ] MAMHOBHX ITOCATaHb J0 3aBJaHHS IIKOAW HallloOHANbHIM Oe3memi. Lle
BHMAara€ BiJl TPABOOXOPOHHUX OpPTaHiB Iepersiay IMiaxXomiB A0 KBajidikarii.
CucremHi ataku miakoHTpoiabHUX P® rpyn (Sandworm, APT28) Ha eHepreTuuHuii
Ta (DIHAHCOBUM CEKTOPH 3a CBOIM O0’€KTOM Ta METOI0 € HE «KOMIT IOTEPHUMU
3mounHamu», a auBepciero (cr. 113 KK VYkpaiHu), OCKUIbKM CHpsSIMOBaHI Ha
OCJIa0JICHHS IepKaBU.

OkpeMuM JUCKYCIHHMM MHWTaHHSM € TMpaBoBa OI[IHKA il Tak 3BaHUX
«XaKTHUBICTIB». Bin mnouaTky BiiiHM B VYKpaiHi akTuBi3yBaBcs HEOPIIAHUN
rPOMAJICBKUI pyX KiOeporopy BOporosi, Tak 3BaHa "KibepApwmis". dopManbHO Taki
T MOXKYTh MIIANAAATHA M7 O3HAKU CKJIAJIB 3JI0YMHIB, IO mepeadadeHi cT. cr. 361,
361-1 KKV [3]. Ongnak B ymoBax BIWHU TaKi Jii MOXYTh BBOKATUCS TIPABOMIPHUMH,
SKII0 BOHM BYMHEHI Yy CTaHI KpalHbOi HEOoOXIJHOCTI abo0 miJg Yac BUKOHAHHS
CHEIIaJbHOTO 3aBJaHHsA. BTiM, 1€ muUTaHHS J0CI TOTPEOy€e YITKOTO 3aKOHOJIaBUOTO
3aKPITIJICHHS.

2. OcoOnuBuil pexUM TOCYJ0OBOTO PO3CIiAyBaHHS.

3aKoHO/IaBUE BpETYJIOBAaHHS BHKJIMKIB BOEHHOTO 4Yacy BTUIWIIOCA Y
nonoBHeHHi KIIK VYkpainu crarrero 615, sika crana mpaBoBUM (yHIAAMEHTOM
e(hEeKTUBHOCTI PO3CIIIyBaHHsI B €KCTPAOpAMHAPHUX yMOBax. KiIl0u0BOIO HOBEJOIO €
MEXaHi3M THMYacCOBOTO IEPEPO3NOITy TOBHOBaXEHb CYAOBOTO KOHTPOJIO. Y
BUMAJKaX 00’ €KTUBHOI HEMOXKJIMBOCTI BUKOHAHHS CIIIIUYUM CYAJICI0 CBOIX (PYHKIIIM
(uepe3 akTuBHI OOMOBI [ii, OKymalil, TEXHIYHI Nepedoi), MOBHOBAXKEHHS 100
HaJIaHHS JIO3BOJIIB HAa MPOBEJICHHS OOIIYKIB, THMYacOBOrO JOCTYNy J0 pedel i
JOKYMEHTIB Ta apeluTy MaiHa MOKJIAJaloThCS Ha KEpiBHUKA BIJMOBIAHOTO OpPraHy
MpPOKypatypH. [5].

Jlns posciigyBaHHsI KiOEp3NOUMHIB 1€ Mae BupimaigbHe 3HadeHHs. [lig gac
po0OoTu i3 eneKTpoHHUMH (IU(POBUMHU) OKAa3aMHU 3a PE3yJIbTaTaMH 3/IIHCHEHHS
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PO3IIYKOBOi pOOOTH B yMOBaX BOEHHOTO CTAaHY CJIIUi, CIIIBPOOITHUKH OTIEPATHBHUX
HIIPO3LTIB, MPOKYPOPH, CYIJl, a TaKOX CYJOBI EKCIEpTH 3a3HAIOTh IIEBHUX
TPYAHOIIIB Yepe3 MIBUAKUN PO3BUTOK 1 3MIHY TEXHOJIOT1HA HU(PPOBUX MPHUCTPOIB Ta,
SK HACJIJIOK, — 3MIHY TEXHOJIOT1H BHSBIICHHS, BUWIyYeHHs, (ikcalli ¥ J0CHiIKSHHS
mugpoBoi iHpopMmanii [1]. 3actocyBaHHA OCOOJIMBOTO PEXKUMY JIOCYJIOBOTO
po3caigyBanss (ct. 615 KIIK Ykpainu) no3Boiise 3a0€31e4nuTH ONepaTuBHUMN 10CTYM
10 iHbopMaIllii B eJIGKTPOHHUX KOMYHIKAIIIMHUX MepekaxX Ta KOMIT IOTEPHUX JaHUX,
IO CYTTEBO CIIPUSIE MBUAKOMY BCTAHOBIIEHHIO OCOOM MPABOMOPYITHHUKA.

3. Crenudika 36upaHHs Ta JOCTIKEHHS TU(GPOBUX JT0Ka31B.

TpanumiifHa TaKTHKa TPOBEAEHHS OOMIyKYy 3 BWJIYYEHHSM KOMIT IOTEPHOI
TEXHIKM B YMOBaX BIMHM YacTO € IIKIJJIMBOIO. BHiydeHHs cepBepiB CTpaTEriyHOTO
MIIIPUEMCTBA, KE 3a3Haj0 KibepaTaku, MOKE MPU3BECTHU 10 3yIMHKU MOro poOOTH,
10 TPa€ Ha PyKy BOPOTY.

ToMy MHpIOPUTETHUM CTa€ AMCTAHIIIHE 3HATTA 1H(OpMAalli Ta CTBOPEHHS
KpPUMIHAJICTUYHUX KOMIH JaHUX Oe3MocepeIHhO Ha MicIll 1mojii abo BigganeHo. Jlis
3a0€3MeUYeHHs] TEXHIYHOTO AacIeKTy TMpOoIecy KOIMiloBaHHA i1HdOopMaIli IOIiIbHO
3acrocoByBatu JCTY  ISO/IEC27037:2017 (ISO/IEC  27037:2012, IDT)
«IHdopmarriiini TEXHOJIOTI]I. Metoau 3aXUCTY. Hacranosn VTS
imeHTudikaiii,30upans, 3700yTTS Ta 30epekeHHS UUPpPOBUX JOKa3iBy [4]
Bignosigno no ct. 99 KIIK VYkpainu, enexkTpoHH1 KOIii, CTBOPEHI 3 JOTPUMAHHSIM
LUTICHOCTI IaHUX, € JOMMYCTUMUMH JIOKa3aMH.

OxpeMuM BUKIMKOM € (ikcauis iHpopmamii 3 Biakputux mxepen (OSINT).
PoscnmigyBanHss QakTiB mnponaraHav BiMHM, (PIHAHCYBaHHS TEpPOpU3MY uepe3
KpUIITOBAJTIOTH BUMAarae orjisiay BeO-pecypciB. [0JIOBHMM  BHUKJIMKOM  JUIS
BukopuctanHs OSINT-ganux mig 4Yac JOCYJIOBOIO PO3CIITyBaHHS Ta CyIl €
JOBEeCHHsS ixHbOI HazgiiHOCTI. [ludpoBa iHdopmanis BpasnuBa 10 MaHIMYJISILIH,
nipoook (deepfakes) ta nezindopmarii [6].

4. MixxHapoHe CIiBPOOITHUIITBO Ta TPAHCKOPJAOHHUM TOCTYII.

binbmiicte 0Ka3iB y crpaBax Npo KiOEpP3TOUYMHM 3HAXOISTHCS 32 MEKAMH
ropucaukini Ykpainu (Ha cepepax kopropaiiiii Google, Meta, Amazon). [Ipouenypa
Mixunapoanoi mpaBoBoi gormomoru (MLA) e 3aHanTto OOpPOKpPaTH30BAHOIO IS
TEMIIIB Cy4acHOI BIITHHU.

BaxnuBum kpokoMm crtana Ou patudikaris Ykpainoto Jpyroro momaTkoBOTO
nporokoiny a0 Kousenmii mnpo kiOepsnounHHicTh (Bynanemrcbka KOHBEHIIIS).
[IpoTokon Hamae 1HCTPYMEHTH [JIsi MOCHJIEHOTO CIIBPOOITHHMIITBA Ta PO3KPUTTSA
€JIEKTPOHHUX JIOKa31B, TaKMX SK MpsMa CHIBIOpals 3 MOCTaYaJIbHUKAMU TOCIHYT 1
peecTparopamu, €(heKTUBHI 3ac00M OTpMMaHHs 1H(OpMalii npo aOOHEHTIB 1 JaHUX
npo Tpadik, HerailHe CMiBPOOITHUIITBO B HAA3BHYAMHUX CUTYyalisiX a00 CIUIbHI
pO3CIiTyBaHHs, SKI MiANAAAI0Th Mif 10 TMpaB JIIOJAWHU Ta BEPXOBEHCTBA IpaBa,
BKJTIOUAIOYM TapaHTIi 3aXUCTy AaHUX [7].

Takoxx cnig BiA3HAUYUTH €(PEKTUBHICTh IHCTUTYTY CHIUIBHUX CIIUUX TPyI
(CCT') abo Joint Investigation Teams (JIT) mms poscmigyBaHHS 3JOYUHIB, SIKUN
3’SBUBCSl y BIANOBIAb HA BUKIWKH, SIKI TOCTaJIM MEpel MIKHAPOIHOIO CIUIBHOTOIO
[2]. Taka B3aemomist 703BOJIsIE OOMIHIOBATHCS 1H(MOPMAIlIEID MPO KiOEPIHIIUIECHTH B
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peXKHUMI pEAJbHOTO Yacy Ta TMPOBOJUTH CKOOPJIMHOBAHI omepamii MnpoTu
TpaHCHAI[IOHAIBbHUX XaKePChKUX yTPYNOBaHb, K1 aTaKyloTh YKpaiHy Ta kpainu €C.

OTxe, MNpaBOBUWA PEXKUM BOEHHOTO CTaHy TpaHCHOPMYBaB METOIUKY
pO3CIiTyBaHHS KiOEpP3JI0YMHIB, 3MICTUBIIM MPIOPUTETH HA 3aXUCT HAIlOHAILHOT
oesneku. 3acrocyBanHs cT. 615 KIIK Vkpainu 3a0e3neunno HEOOXiIHY
OMEPATUBHICTH CliIuuX Jid. [Toganbmoro BJoCKOHaAIEHHS MOTPEOYIOTh: HOPMATUBHE
BpETYJIFOBaHHS JI «XaKTUBICTIB», CTaHIapTU3aIllsd 30UpaHHs €JICKTPOHHUX JIOKA31B
(ISO/IEC 27037) Ta mnoriaubJeHHS MIDKHAPOJIHOI CIHIBIOpall Yepe3 MeXaHi3Mu
Coinmpaux cmiguux rpyn (JIT). IlepcnexkTuBHUM € po3poOka €IuHOI METOIMKHU
JOKYMEHTYBaHHs KibepaTak Ha KpUTUYHY 1HPPACTPYKTYpy SIK BOEHHHUX 3J0YUHIB AJIs
iX MOJAJBLIOrO PO3IIIALY B MDKHApOAHUX CYJIOBUX I1HCTaHLIAX, 30KpeMa Yy
MiXHapOITHOMY KPHUMIHAIBHOMY CY/II.
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HIkpoounens /. M., ctrynenTka 3 Kypcy OCBITHROTO PiBHsI OaKaiaBp
cnemiaiabHocTi 081 [IpaBo, 3anmopi3bKOro HAIIOHAILHOTO YHIBEPCUTETY

HaykoBuii kepiBauk: bapannik P.B., k.10.H., TOIIeHT, B.0. 3aBiayBaya

Kadeapu KpUMIHAIBHOTO TIpaBa Ta MPaBOOXOPOHHOI JiSIILHOCTI

INPOLHECYAJIBHI OCOBJUBOCTI IIOYATKY JOCYIOBOI'O
PO3CJIIAYBAHHA KATYBAHb, BHMHEHUX ITPAIIIBHUKAMUAU
ITPABOOXOPOHHUMX OPT'AHIB

[Tutanas qoTpuMaHHS MpaB 1 CBOOO JIOAWHU Y JTiSIBHOCTI MPAaBOOXOPOHHHUX
OpraHiB TPAJUIIINHO 3aliMae BaXJMBE MICIIE Yy Haylll KpUMIHAJIBLHOIO IpaBa Ta
KpUMIHAJIBHOTO mpouecy. Oco0iuBy yBary B IIbOMY KOHTEKCTI MPUBEPTAE MpoOIeMa
KaTyBaHb Ta 1HIIMX (OPM >KOPCTOKOTO, HETIOJCHKOTO ab0 TakKoro, IO MPUHUKYE
TIHICTh, TIOBOJDKEHHS, 3a00poHa SKUX 3akpillieHa SK Yy HalllOHAIbHOMY
3aKOHO/ABCTBI YKpaiHH, Tak 1 B MIKHaApOJAHO-IIPABOBHUX aKTax. 3a00pOHa KaTyBaHb
Ma€e aOCOJIIOTHUN XapakTep 1 HE JOIMYCKAa€ >KOJHUX BHUHSTKIB, 110 HEOJHOPA30BO
MIIKPECTIOETHCSA Yy MPaB03aCcTOCOBHIN mpaktuili [1]. BilmoBigansHICTh 32 KaTyBaHHS
nependadeHa cr. 127 KpuminaipHOoro kojekcy VYkpainu. Pazom 13 tuMm, sk
3a3HAYA€ThCS Y HAYKOBHUX JIOCHIDKEHHSIX, MpaKTU4YHA peamsamis Ii€i HOpMHU
3HaYHOI0 MIpPOIO 3&JIEKUTh B €(EKTUBHOCTI IOYATKOBOIO €Taly J0CYJ0BOTO
posciigyBanHs [2]. Came Ha 1boMmy eTamni (QOPMYIOTHCS TEPEAYMOBHU ISt
MOJAJIBIIOTO 30MpaHHS JOKa3iB Ta BCTAHOBJIEHHS O0’€KTHUBHOI ICTUHU Y
KPUMIHAJIbBHOMY MPOBAJKEHHI.

[TouaTkoBUi eTam JOCYAOBOTO PO3CIIAyBaHHS KaTyBaHb XapaKTEPHU3y€EThCs
HAsBHICTIO PSAY MPOOJEMHHUX aCHeKTIB, 10 ICTOTHO YCKJIAIHIOOTh HOTO 3/11IHCHEHHS.
OnHi€ero 3 HAMOUIBII MOMKMPEHUX MPOOJIEM € CITYyKO0Ba 3aJIEKHICTh CBIJIKIB, OCKUIBKU
y OUTbLIOCTI BUMAJAKIB OYEBHALSIMU MOJli BUCTYNAIOTh IHIII MPALIIBHUKH TOTO X
IIPAaBOOXOPOHHOTO OpraHy. 3a CIIOCTEPEXEHHSIMH HAyKOBLIB, Taka CUTYyallil 4acTo
MPU3BOIUTE 110 (OPMYBaHHS TaK 3BaHOTO «IH(MOPMAIIITHOTO BaKyyMy» HAaBKOJIO
momii [3]. KpiMm Toro, y mpakTuIll IOCUTh TOIIUPEHUM € MACKyBaHHS CIIJIIB
KaTyBaHHS. SIK 3a3HayaeTbcd y CHELialbHIA JITepaTypli, 3aCTOCYBaHHS METO/[IIB
¢13u4HOrO0 200 TICUXOJOTIYHOTO BIUIMBY, 110 HE 3QJIUINAIOTh OYEBUIHUX TUICCHUX
VIIKOJKEHb, 3HAYHO YCKJIAQJHIOE IMpOLEeC JOKa3yBaHHS Ta BHUMAarae 3aydyeHHs
CIemiaJbHuX 3HaHb [2; 3].

Oxkpemoi yBaru 3aciiyroBye MpoOsieMa MpOTUIli PO3CIIAYBAaHHIO Ha CTajii
peecTpallli KpUMiHAJIBLHOTO MpaBomnopyiieHHs. HecBoeuacHe BHECEHHS B1JOMOCTEH
10 €IMHOTO PEECTPy NOCYTOBUX PO3CIIITyBaHb MOXKE MPU3BOIUTH 10 BTPATH JOKa3iB
Ta HETaTUBHO BIUIMBATH HAa MOJAIBIIMA XiJ PO3CIITyBaHHS, IO HEOIHOPA30BO
MIIKPECTIOETHCSA Y HAYKOBUX Mparsix [4].

BaxnuBoio ~ mporecyaqbHOIO  OCOOJMBICTIO  TOYaTKy  JOCYJOBOIO
pO3CIiAyBaHHS KaTyBaHb € JOTPUMAaHHS MPUHIUIY HE3aJeKHOI MiICTIIHOCTI.
BiamoBimao 0 4. 4 ct. 216 KIIK VYkpaiam, po3chigyBaHHS TaKuX KPUMIHATHHUX
MPaBOTIOPYIICHh BiJHECEHO 10 KommeTeHIlli JlepskaBHOro OOpO pO3CiiayBaHb.
Takuit miaxiag cnpsiMoBaHM Ha 3abe3nedeHHs 00’ €KTUBHOCTI Ta HEYNEPEIKEHOCTI
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CNIJICTBA, IO BIAMOBITAE MIKHAPOJHUM CTaHAapTaM e(EeKTHBHOTO pPO3CIiayBaHHs
[4]. CyTTeBYy poJib y IIbOMY MPOIIEC] BIJIIrpae CyJOBUN KOHTPOJb. BiimoBiiHo 10 4. 6
ct. 206 KIIK VYkpainu, cniquuii cyaas 3000B’s13aHUM pearyBaTH Ha Oy/b-sKI 3asBU
ab0 cKapru IIOJ0 3aCTOCYBAaHHS HACWJIbCTBA. SIK 3a3HAYA€ThCS y HAYKOBHX
JoKepenax, CyJOBUI KOHTPOJIb HA TOYaTKOBOMY €Talll BUCTYIIA€ BaXKJIMBUM rapaHTOM
JOCTYITy MOTEPHiN0oi ocoOu 10 npaBocyas [S].

Kpim TOro, BaximMBUM € 3a0e3nedyeHHs] IpaBa IOTEPHUIOr0 Ha 3aXHUCT.
Hananus goctynmy 5o 0e301iaTHOT MpPaBOBOi JOMOMOTM Ta CBO€YacHE MPOBEICHHS
CYJIOBO-MEMYHOTO OOCTEKEHHS JI03BOJISIE HAJCKHUM YMHOM 3a(iKCyBaTH HACIIIKU
KaTyBaHHs Ta MiHIMI3yBaTH PU3HK TOIATBIIIOT0 TUCKY Ha MOTEPIILTY 0CO0Y.

KpuMinamictuyHe 3a0e3nedyeHHs MOYaTKy JIOCYJOBOIO  pO3CIiAyBaHHS
KAaTyBaHb Ma€ TAKOK CBOi OCOOJMBOCTI, 3yMOBJIEHI XapaKT€POM 1 MICIEM BUMHEHHS
TaKMX KpUMIHAJIBHUX MPaBONOpYIIECHb. SIK MpaBuio, MoAiOHI Nojli BiOyBalOThCS Y
MPUMILIEHHSAX MPAaBOOXOPOHHUX OPraHiB, SKI MalThb PEKUMHUN Xapakrep, IO
BHUMarae 3aCTOCyBaHHS CIEIaIbHUX TAKTHYHUX M1AX0/1B [2]. Oco0IMBOro 3HaYEHHS
Ha0yBa€e CBO€YacHE BUJIYYCHHS Ta aHall3 EJIEeKTPOHHUX JIOKa3iB, 30KpemMa
BIJICO3AIIMCIB 13 CHCTEM BIJEOCIIOCTEPEIKEHH Ta OojikamMep. Y HayKOBHUX
JOCIIJKEHHSIX HAroJIONIY€ThCs, 10 MepepBU Yy Bigeodikcarii abo BiJACYTHICTb
ayJ103amucy MOXYThb pO3IJIJATHCS SK OOCTaBUHM, 110 NOTPEOYIOTh J10JaTKOBOT
nepeBipku [4].

Ha mouatkoBOMYy eTarii po3CiiyBaHHs JOUUIBHUM € 3aJTyY€HHs CIelialbHUX
3HaHb. 30KpeMa, BUKOPUCTAHHS BUCHOBKIB Cy/J0BO-MEIUYHUX €KCIEPTIB Ta CyIOBUX
MICUXOJIOTIB JIO3BOJISIE OLIbII TOBHO OLIHUTU SK (Pi3U4YHi, TaK 1 IMCUXOJOT1YHI
HACJIIJIKK 3aCTOCYBAaHHS HACUJIbCTBA JI0 MOTEPIioi ocodu [2; 3].

Cnig TakoX 3a3HAYUTH, IO PO3CIIAYBaHHS KaTyBaHb TICHO IOB’S3aHE 3
MDKHAapOJHUMH CTaHAApTaMH 3aXHUCTy MpaB JIOJWHUA. €BpONEHCHKHUI Cya 3 MpaB
JIOMHYU y CBOIM MPAKTHUIIl HEOJAHOPA30BO MIJKPECIIOBAB, 1110 JIepKaBa 3000B’s13aHa
3a0e3neunT e(PEeKTUBHE, HE3AJIE)KHE Ta OINEpPATUBHE PO3CIIAYBAHHSI KOXKHOTO
BUITAJIKy MOXJIMBOTO KatyBaHHs [1]. V cmpaBi «Kasepsin npotu Ykpainm» €CII
HAaroJIOCHB, 110 Oy/Jb-sIKE€ 3BOJIIKAHHS HA MOYATKOBOMY €Talll PO3CIiTyBaHHS MOXKE
MPU3BECTH JI0 BTPATH JIOKa3iB Ta mopymieHHsa ctarti 3 KoHBeHIii mpo 3axucT mpas
JIIOJTMHU 1 OCHOBOIIOJIOXKHUX cB000J. KpiMm TOTO, MiXKHapOHA MTPAKTUKA BUXOAHTH 13
TOTO, L0 Yy pa3l OTPUMAaHHA OCOOOI0 YIIKO/DKEHb MiJ vac mepeOyBaHHS i
KOHTPOJIEM JIEP)KaBH, TSArap JTOBEACHHS MOKIAIA€THCS CaMe Ha JICpPKaBYy.

[TouaTkoBUii eTam JOCYIOBOTO pO3CTiAyBaHHS KaTyBaHb, BUYMHEHHX
MpamiBHUKaMU TPaBOOXOPOHHUX OpraHiB, € HaI3BHUYaHO BAXKIUBUM IS
3a0e3MeyueHHs 3aXHUCTy MpaB JIIOJAWHU Ta peati3allii MpUHIMITY BEpXOBEHCTBA MPaBa.
EdextuBHicTh 1bOr0 eTamy BHU3HAYA€ TNOAANBINY SKICTh PO3CIIyBaHHS Ta
MOXJIMBICTh MPUTATHEHHS] BUHHUX JI0 BIAMOBIAAJIBHOCTI. AHAII3 HAYKOBUX JIXKEPE
CBIIUUTh, 110 KJIOYOBUMH YUHHUKAMHU €(DEKTUBHOCTI €  CBO€YACHICTH
MpOLECyaNbHUX i, BUCOKHI piBEHb KPUMIHAJIICTHUHOTO 3a0€3MeUeHHs] Ta CyBOpe
JOTPUMAaHHS MDKHAPOJHUX CTaHIAPTIB PO3CIiAyBaHHS KaTyBaHb. HemoTpumanHs
OyIb-sIKOTO 3 IIMX E€JIEMEHTIB MO)KE MPHU3BECTU J0 MOPYIIEHHS MpaB MOTEPIIIIOro,
CIIOTBOPEHHS JIOKa31B Ta YCKJIQJAHWTH NPUTITHCHHS BUHHUX IO BiJMOBIJATBHOCTI.
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Takum uHOM, CHCTEMHUH MIAX1]] Ha TOYaTKOBOMY €Tarll JOCYI0BOTO PO3CiTyBaHHS
€ BHM3HAYaJIbHUM JUJIsl 3a0€3MEeUeHHsI CHPABEMJIMBOCTI Ta 3MIIHEHHS JOBIpU 10
IPaBOOXOPOHHOI CUCTEMH.
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CEKIIA «IIPABOOXOPOHHA JJIA/IBHICTb»

Bartepyk S1.1O., ctyneHT 1 Kypcy OCBITHBOTO PiBHSI MaricTp CHelialbHOCTI
262 ITpaBoOXOpOHHA AISUIBHICTE 3aMOPI3bKOT0 HAI[IOHAIIBHOTO YHIBEPCUTETY
HayxoBuii kepiBauk: [upo:xkkosa 10.B., 1.10.1H.. nmpodecop, npodecop
Kadenpu KpUMIHAJIBHOTO IIpaBa Ta MPaBOOXOPOHHOI JiSTILHOCTI 3a1opi3bKoro
HaIlIOHAJIBHOTO YHIBEPCUTETY

JIEP’KABHA TAEMHUIISI B CUCTEMI IHOOPMAIIMHOI
BE3IEKHU: OCOBJIMBOCTI ITPABOBOI'O PEI'YJIIOBAHHA

3axucT Jep>KaBHOI TAEMHHMII € KPUTUYHO BAKIMBOIO CKJIAJIOBOIO HAlllOHAJIBHOL
Oe3reku Oyab-sKOoi AepkaBu. B ymoBax 3pocTtarounx Kidep3arpos, riOpuIHUX BIMH Ta
aKTHBI3alli ISUIBHOCTI 1HO3€MHHMX CHELCIY>KO MUTaHHS NPaBOBOTO PETYJIIOBAHHS
OXOpPOHM JEpXaBHOI TaeMHMII HaOyBae OCOOJMBOrO 3HAUEHHS MJs YKpaiHu.
Yucnenni (akTy posrojomieHHs i1HGopMalii 3 OOMEXEHUM JIOCTYIOM, CHpOOH
HECaHKI[I0HOBAHOTO OTPUMAaHHS BIJOMOCTEH, L0 CTAHOBIATH JEP’KaBHY TAEMHULIIO,
Ta Kibep3arpo3u MepeKOHIMBO CBIAYATh MPO HEOOX1HICTh BJIOCKOHAJICHHS IIPABOBUX
MEXaH13MiB OXOPOHH JIEP>KaBHOI TAEMHHUIII.

He3Bakatoun Ha BaroMuid BHECOK HAyKOBLIB y JOCHIIKEHHS MPOOJIEeMaTHKU
Jep>KaBHOI TAEMHHII, 3aJIMILAIOTHCS HEBUPILIEHI TUTAHHS LI0JI0 OXOPOHU JEPKaBHOI
TaeEMHHULII 1 Yac JOCYAOBOTO PO3CIITyBaHHS, MOPSAKY MPOBEACHHS JOMUTY CBIAKIB
Ta MOTEPHUINX, HOPMATUBHUX MIJICTAB JOCTYIY 0 J€P>KaBHOI TAEMHUII 0c00aM, SKi
OepyTh y4acTh Yy KpPUMIHAJIBHOMY TMPOBA/PKEHHI, IO 3YMOBJIIOE HEOOXITHICTh
KOMILJIEKCHOT'O aHaJl13y MPaBOBOT'O PETYJIIOBAHHS 3aXUCTY JIE€PKABHOT TAEMHUIIL.

[IpaBOBY OCHOBY CHCTEMHU OXOPOHH JIEP>KaBHOI1 TAEMHUII B YKpaiHi CTAHOBUTH
OararopiBHEBa CHCTEMa HOPMATMBHMX aKTiB. 3aKOHOJIaBUMW pPIBEHb MPEICTABICHUN
3akoHom Ykpainu «IIpo nepkaBuy Taemuuirro» Ne 3855-XII Big 21.01.1994 poxky,
SAKUW BU3HAYA€ JEp>KaBHY TAEMHHUIIO SIK BHUJI Ta€MHOI 1H(OpMAIlii, M0 OXOTLIIOE
BIJIOMOCT1 y cpepi 000pOHH, EKOHOMIKH, 30BHIIIHIX BIJIHOCHH, JACP>KaBHOI O€3IeKH 1
OXOpPOHH TMPABONOPSIKY, PO3TOJOLIEHHS SKUX MOXKE 3aBJaBaTH IIKOJIU KUTTEBO
BOXJIMBUM 1HTepecaM Ykpainu.[l] 3aKkoHOMABCTBO BCTAHOBIIOE TPHU CTYIICHI
CEKPETHOCTI: «oco0mmBoi BaxmBocT» (30 pokiB), «uyikoM TaeMHO» (10 pokiB) Ta
«taeMHO» (5 pokiB). He Meni BaxxnuBuM € 3akoH Ykpainu «IIpo 3axuct iHopmarrii
B iH(dopMaliitHo-KoMyHIKaIiiHuX cucteMax» Ne 80/94-BP, sxuii Bu3Hauae mpaBoBi
3acaid TEXHIYHOTO Ta OpraHi3aliiHOro 3a0e3leueHHs 3axucTy 1HpopMalii B
ABTOMATHU30BAHUX CUCTEMAaX.[2]

Ocob6nuBoro 3HaueHHs HaOynu 3MiHM, BHeceHi 3akoHoM Ne 4336-1X Bifg
27.03.2025,[3] sikuil BCTAaHOBMB MPUHILIMIIOBO HOBI BUMOTHU J10 0OpOOKH Aep>KaBHHUX
iHpopMariitHux pecypciB. KilFo4oBo1 HOBEIIOIO CTaI0 3aMPOBAIKEHHS 000B’ SI3KOBOT
aBTOpHM3aLlii 3 O€3MeKH IJs CUCTEM, B AKHX OOpOOISIOTHCS Aep:kKaBHI 1HGOpMaIiiiHi
pecypcu abo cmyxkOoBa iHdopmaliis Ta iH(OpMAIliL, MO CTAHOBUTH JEPKaBHY
taemuuio. CtBopeno Ilepenmik aBTOpH30BaHWUX CHUCTEM 3 O€3MEKH SK €IUHY
€IeKTPOHHY 0a3y JaHWX 3 BIIKPUTOIO iH(OpMaIli€ln. 3aKOHOJABCTBO BCTAHOBHUIIO
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TepUTOpiaabHI OOMEKEHHS, 3a00pPOHMBIIM PO3MIMIEHHS CHUCTEM HAa OKYIIOBaHIM
TepuTopli YKpaiHM Ta TEepUTOpil JepkaBU-arpecopa, a TaKOoX 3alpoBaJUIIO
TPUCTYIICGHEBY cucTeMy mpodimiB Oe3meku: 0a30BUM, MUIBOBUH Ta Tally3eBHUHU.
IIponienypa aBTOpH3aIlli 3MIMCHIOETHCS 3a BUKOPUCTAHHS 3aCO0IB TEXHIYHOIO Ta
KpUNTOrpadiyHOTO 3aXUCTY 3 MO3UTUBHUM E€KCIIEPTHUM BUCHOBKOM, a JJII CUCTEM 3
JIEP’)KaBHOIO TAEMHUIICIO BCTAaHOBJIEHO OCOOJMBI BUMOTH IOJO 3aCTOCYBaHHS
KOMIUICKCY TEXHIYHOTO 3aXUCTy 1H(POpMaIIii 3 MATBEPXKEHOIO BiIMOBIAHICTIO.

[leHTpanbHy pOJIb y CUCTEMI OXOPOHU JIep>KaBHOI TaeMHUII Bijirpae Ciyxo6a
Oesrekn  YKpaiHm, sika 3IIACHIOE KOMIDIEKC 3axOJiB IIOJI0 BHSBICHHS Ta
NPUMHUHEHHS (DAaKTIB MIMIOHAXY, AEp>KaBHOI 3paJu, BHUBIAYBaHHSA Ta TMEpPEAaHHSA
JIEp’KaBHOI TAEMHUIIl 1HO3EMHUM KpaiHam. JlepkaBHa ciy»k0a crerianbHOro 3B’ 3Ky
Ta 3axucty iH(popmalii YkpaiHu po3poOisie nepkaBHY MOJITUKY y cdepl 3aXUCTy
iH(opMmallii, BU3HAYa€ BUMOTH JI0 KOMIUIEKCHUX CHCTEM 3aXHCTy, OpraHi30BY€
JepKaBHY €KCIEePTU3Y, 3MIHCHIOE KOHTPOJIb 3a 3a0€3MEUCHHAM 3aXUCTy P KaBHHUX
iHdopMaIiiHuX pecypciB. B yMoBax BOEHHOrO CTaHy 3aKOHOJABCTBO Iepeadadae
CHelllaJibHI HOPMHU: MOXJIMBICTh CTBOPEHHS PE3EPBHUX KON  JeprKaBHUX
iHdopMaIiiHUX pecypciB y 3amudpoBaHOMY BUIVISIII Ta IX Mepedady s
PO3MIIIEHHS HAa XMapHUX Pecypcax 3a MeXaMu Y KpaiHH.

[Tonpu 3HauHI 3aKOHOJABYl 3MiHH, BITUYM3HSHA CHCTEMa OXOPOHU JIEP’KaBHOT
TaEMHUIIl TOTpeOye MNOJAIBIIOrO BIOCKOHaNEHHS. HeoOXiIHMM € NpUCKOPEHHS
CXBaJIeHHs 3akoHONpoekTy «IIpo Oe3meky kiacudikoBaHoi iH(pOpMaIi», SKUM
nependadaeThCs Mepexisy Ha YOTHPUCTYTIEHEBY CHUCTEMY OOMEKEHHS OCTYIy Ta
00’eHaHHS JAEp’KABHOI TAaEMHHULI 1 CIOy:k00Boi1 1H(pOpMaIli B €AUHY KaTEropito
kiacudikoBanoi iHGopMmauii. JouiasHuM € 3akpimneHHs cranaaptie HATO ta €C,
Bu3HaueHHs: CoykOum Oe3nekn VYKpaiHM SK HallOHAJBLHOTO OpraHy Oe3neKku
kiacudikoBaHoi iHdopmallii, MOCWICHHS BIAMOBIJAIBLHOCTI 32 PO3TOJIOLICHHS
JEp’)KaBHOI TA€EMHUII, BJIOCKOHAJEHHS MPOLECYyaIbHUX TrapaHTii 30epeKeHHs
JIEp>KaBHOI TAEMHMIII TT1]T Yac JIOCYI0BOTO PO3CIiAyBaHHS Ta CTBOPEHHS €(hEKTUBHUX
MEXaH13MiB MI>)KHAPOIHOTO CIiBPOOITHUIITBA.

TakuM 4YHMHOM, JAep)KaBHAa TAEMHHULS € HEBIA €MHUM €JIEMEHTOM CHCTEMHU
iHdopmariiinoi Oe3meku YKpaiHM, a TpaBOBE peryJioBaHHS 11  OXOPOHU
XapaKTepU3y€eTbC KOMIUIEKCHUM MiAX0J0M. BHSBIEHHS KIIIOUOBUX OCOOIUBOCTEN
MIPaBOBOTO PETYJIIOBAHHS 3aXUCTY JEP>KaBHOI TAEMHHUII B 1HGQOPMAIITHUX CUCTEMAX,
BCTAHOBJICHHS MPOOJEMHHUX aCHEKTIB 3aKOHOJABCTBA Ta (POPMYIIFOBAHHS MPOMO3UIIINA
010 MOro BJIOCKOHAJICHHS CIPUATHME IIJABUIICHHIO €()EeKTUBHOCTI CHUCTEMH
3aXMCTYy JAEPKABHOI TAEMHUIIl Ta 3MII[HEHHIO HalllOHAJIbHOI Oe3neku YKpaiHu, 110 €
HEOOX1HOIO MePeyMOBOIO YCIIIIHOI €BpOATIAHTUYHOT 1HTErparli.

Cnucok BUKOPUCTAHMUX JKepeJI:

1. [Ipo nepkaBHy TaemHuIo : 3akoH Ykpainu Big 21.01.1994 No 3855-
XII: cranom Ha 27 cepm. 2025 p. URL: https://zakon.rada.gov.ua/laws/show/3855-
12#Text.

2. [Ipo 3axumcr iHpopmanii B  1H(pOpMALIHHO- TeneKOMyHlKamHHHx
cuctemax : 3akoH Ykpainu Big 05.07.1994 Ne 80/94-BP : ctanom na 20 xBit. 2025 p.
URL.: https://zakon.rada.gov.ua/laws/show/80/94-sp#Text.
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3. [Ipo BHeceHHs 3MIH A0 JCSKWX 3aKOHIB YKpaiHM WHIOJ0 3aXHCTy
iHpopMmarii Ta KiGep3axucTy JAep)kaBHUX 1H(OpPMaLIMHUX pecypciB, 00’ €KTIB
KpuTu4HOi 1H(pOpMariitHoi i1HdpacTpykTypu : 3akoH VYkpainu Big 27.03.2025
Neo 4336-1X. URL: https://zakon.rada.gov.ua/laws/show/4336-20#Text.

Bbaxanmosa B.B., cTyzeHTKa 2 KypCy IOpUIUIHOTO (aKyJIbTETy CIeiadbHOCTI
262 ITpaBoOXOpOHHA AISUIBHICTH 3aMOPI3bKOT0 HAI[IOHAIBHOTO YHIBEPCUTETY
Hayxosuii kepiauk: [Iupoxkosa 10.B., 1.10.H., mpodecopd, mpodecop
Kadeapu KpUMIHAIBHOTO TIpaBa Ta MPaBOOXOPOHHOI JISTBHOCTI 3armopi3bKoro
HaIllOHAJILHOTO YHIBEPCUTETY.

CTYJAEHTCBKHUI I'YPTOXKUTOK SK IIPOCTIP PUBUKY:
HPOPITAKTUKA KPUMIHAJIBHUX ITPOSIBIB

[IpoGnema mNpoQUIAKTUKH KPUMIHATIBHOI CYOKYJbTYypH B TYpPTOXHUTKAX €
0CO0JIMBO BaXJIMBOIO, aJKE caMe TYT 30CEpEIKE€HAa MOJIOAb 13 PI3HUM >KUTTEBUM
JOCB1JIOM 1 HEPIAKO CKJIaJHUMHU COLIaIbHUMHU YMOBaMH, 10 CTBOPIOE MIAIPYHTS AJis
nesiantHoi oBeAinku. [Ipami H.K. Makapenko, O.C. Moxaiikinoi, O.B. [lonoBuy ta
IHIIMX JIOCHIJIHUKIB JAl0Th 3MOTY 3pO3yMITH MeEXaHi3MU (OpMyBaHHS TaKHX
HepopMaNbHUX CTPYKTYp 1 BH3HAuUUTH €(EKTUBHI MpeBeHTHUBHI miaxoau. Lle
3YMOBIIIO€ TIOTPeOy y IUTICHIN cucTeMi NpOo(UIAKTUKU Ta MIATPUMKH, CIPSIMOBAHUN
Ha MiABUIIEHHS 0€3MeKH ¥ ColliaibHOT CTaO01IBHOCTI B TYPTOXKUTKAX.

[IpoGnemaTuka NpOPIIAKTUKA KPUMIHAIBHOI CYOKYJIBTYpH B TypTOXKHUTKAX
3arOCTPIOETHCS Yepe3 TICHUXOJOTIYHI HABAaHTAXXEHHS CTYJIEHTIB, Opak eMOLIHOi
OiATPUMKA Ta BUCOKWUH pIBEHb CTpPECy, M0 MOXKE CIPUYMHATH arpecHBHY YU
JNECTPYKTHBHY MOBEAIHKY. TiCHI yMOBHU MpPOKUBaHHS, HEAOCTATHA 1HQPACTPYKTYypa,
BIJICYTHICTh KOHTPOJIIO JIOCTYIy W Kamep CIIOCTEPEKEHHS CTBOPIOIOTH CIPHUSTINBI
yMOBU Juisi TipaBomopyiieHb. Sk migkpecntoe O.B. ITlomoBuy,[mitepatypa 1m.6]
TPAHCIIOBAHHA KPUMIHAIBHOI CYOKYyJIbTYpH (OpPMy€e arpecuBHICTb, LHHI3M 1
BUIIPaBAAHHS 3J0YMHHOI TMOBEIIHKA cepea MoJjoAl 31 ciabko copMoBaHUMU
IIHHICHUMH Opi€eHTaIlissMu. JI0JaTKOBUM PU3UKOM € JIETKUM JOCTYII JO aKOTOJI0 U
HAapKOTHUKIB, fAKI HE BIAMOBIAAIOTH BUMOTaM 3riHO [107105KeHb PO T'ypTOXKHUTKH.

KoMmmnekcni nporpamu  Opo(UIAKTUKKA ~ KpPUMIHAIBHOI  CyOKYyJIbTYpU B
TYPTOKUTKAX CHOPSIMOBaHI HAa OJIHOYACHE BUPILIECHHS COLIAIbHUX, MCUXOJOTTUHUX 1
oprasizamiiHux mnpobieM. BOHHM OXOIUTIOIOTH TMOKPAIICHHS yMOB MPOKWBaHHS,
CTBOpEHHsSI O€3MEYHOIr0 CEepeloBHILA, MOJIEpHI3alil0 1HGPACTPYKTYpPH, PO3BUTOK
KYyJbTYPHUX, OCBITHIX 1 CHOPTUBHUX AKTUBHOCTEH, a TAaKOX HAJaHHS COLIaJIbHO-
MICUXOJIOTIYHOT MIATPUMKHU. BaXJIMBUM €JIE€MEHTOM € MOHITOPUHT HehOopMalbHHUX
rpyn, pobota 3 JigepamMu cepel MENIKaHLIB 1 BUKOPHUCTaHHS 1H(GOpMaIiitHUX
TEXHOJIOT1H 17151 (popMyBaHHS MPABOCBIAOMOT MOBEIIHKH.

[TpodinakTka KpUMiHAIBHOI CYOKYJIbTYpU B TYPTOKHTKAX BKJIIOYAE 3aXO/H,
COpsMOBaHI Ha ajanTalil0 Ta collami3aliio CTyAeHTiB. [lJig MepIioKypCHUKIB
IPOBOAATH O3HAMOMYI 3yCTpidi, €KCKypcCii, TPEHIHTM Ta I1HCTPYKTaxl 3 MpaBHi
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OpOXHUBAHHS, IO JOMOMAarae IIBHJIKO I1HTErpyBaTtucsa. PeryispHi KyJnbTypHi,
CIIOPTHBHI Ta IHTEPAKTUBHI 3aX0JM CHOPUSIIOTh 3TYPTYBaHHIO MEIIKAHIB 1
(GhopMyBaHHIO MTOYYTTSI MPUHANIEKHOCTI. CHUIbHI MPOEKTU Ta KOHKYPCH 3MEHIIYIOTh
PHU3HK JIeBIaHTHOI TOBeIHKU. CTBOPIOIOTH 1H(GOPMAIlIHE CEPEAOBUIIE YepPe3 JTOUIKH
Ta CoLlaJIbHI MEpeXk1 3 HaraAyBaHHSIMH PO MpaBuja, IOpaiaMH 110,10 KOHQIIIKTIB Ta
KOHTakTamMu ciyx0 miarpumku. lle 3abe3nedye mOCTIHHUN JOCTYN 1O KOPHUCHOI
iH(opMariii Ta 3armodirae HeraTHBHOMY BIUTMBY KPUMIHAJIBHOI CYOKYJIBTYPH.

[Tincymkom pobotu, 3azHauuna Moxaiikina O.C., 110 BapTO BU3HATH, CTAJO
HOPMOIO B HAIIOMY XHUTTI — KOJU KYJbTypa 3HaXOAUTHCA Ha HU3BKOMY PIBHI 1 HE
3MaTHA BIMIOMBAaTH HATUCK, LI0 #Ae BiJ KpUMIHAIBHOI CyOKynbTypu. [ms ii
BUPIIICHHS! HEOOX1JTHO MOEJHYBATH 3aXOAM aJlanTallli HOBUX MEIIKAHIIIB, PO3BUTOK
KyJbTYpU CIUIBHOTO IMPOKMUBAHHS YE€pe3 CIUIbHI MPOEKTH, KYJbTYpHI 3aXO/H, a
TaKOX MEJIMHY Ta iH(OpMaliiiHy MIATPUMKY 3 JOCTYIIOM JO MPaBUJI MOBEAIHKU Ta
KOHTAKTIB CJIy»KO0 O€3IMeKH 1 MCUXOJIOTIYHOI JonmoMOru. B pe3ynbTaTi CTBOPIOETHCS
CHPUATIMBE CEPENOBUIIE J/JIs HABUAHHS, PO3BUTKY OCOOMCTOCTI Ta COLIAJbHOI
1HTerpaiii B CTYyJJEHTCHKHI KOJIEKTHB.

Cnmcok BUKOPUCTAHUX JIKepeJI:
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3. O.C.Moxaiikina HamionansHuil nenaroriyHuii yHiBepcuter iMeHi M. II.
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snounHHOCTL. Url:https://enpuirb.udu.edu.ua/server/api/core/bitstreams/56278702-
lca8-4e33-981a-8716b6f18e21/content

4.Ipo 3aTBEPIKECHHS [TonoxeHns po T'YPTOXKUTKU. URL.:
https://zakon.rada.gov.ua/laws/show/z0778-15#Text

6. O.B. IlonoBuu.Oco6mmBocTi (GOpMyBaHHS KPUMIHAIBHOT CYyOKYJIBTYpH
¢dinocodcerko-npasouii acext. URL:

https://ena.lpnu.ua:8443/server/api/core/bitstreams/42ea5b35-70b1-4373-9605-
a7e3381d6bd3/content

Kensizko A.B., cTyieHTKa 2 Kypcy OCBITHBOTO PiBHS OaKajaBp CIEiaalbHOCTI
262 ITpaBoOXOpOHHA AiSUIBHICTH 3aMOPI3bKOT0 HAI[IOHAIIBHOTO YHIBEPCUTETY

HayxkoBuii kepiBHuk: KoBtyH K.Q., BUkianay kadeapu KpuMiHaIbHOTO IIpaBa
Ta MPaBOOXOPOHHOI MISUIBHOCTI 3alOPi3bKOT0 HAIlIOHATBHOTO YHIBEPCUTETY

HNPUYUHU KPUMIHAJIBHUX ITPABOITIOPYIHIEHB MOJIOAIZKHUX
YIPYIIOBAHb: KPUMIHAJIBHO-IPABOBUIM ACIIEKT

AKTyanbHICTh MPOOJIEMH KPUMIHAIBHUX MPABOMOPYIIEHb CEPEea MOJOIIKHHUX
YIPyHOBaHb 3aJHUIIAETHCA HAI3BUYAHO BUCOKOK. CydacHa MOJOIb € OiIbId
BpPa3JIMBOI0 JI0 TICUXOJOTIYHUX, CKOHOMIYHUX, COIIAIbHUX Ta KPUMIHAJIBHO-
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npaBoBUX YWHHHUKIB. OcoOnuBY poiib y (OpMyBaHHI JEBIaHTHOI TMOBEIIHKU
BIJIIrPaOTh COIlIaJIbHI MEPEeXl1 Ta KpUMiHAIbHI CYOKYJBTYPH, IIO CTBOPIOIOTH IEBHI
MO/ MOBEAIHKH, K1 MOJIOJIb HACIIIye 3ayIs JEMOHCTpAIlli CBOET «I[IHHOCTI» Ta
«3PIIOCTI».

[IpyurHM KpUMIHAIBHUX MPaBOMOPYIIEHb MOJOJIIKHUX YIPYHNOBaHb CTaJH
IpPEeIMETOM JIOCHIIKEHb TaKWX BITUM3HSIHUX HAYKOBIIB, sK JI. Apkyma, A. babenko,
O. bycomn, O. Kocrenxko, FO. Hikitin, JI. CmisH Ta 1H. BogHouac, npobiiema rpymnoBoi
3JI0OYMHHOCTI TOTpeOy€e MOAANBUIOTO KOMIUIEKCHOTO JOCHIKEHHS 3 ypaxyBaHHSIM
CyyaCHHX COLIaJbHUX TpaHchopMalliid, BIUIMBY BOEHHOTO CTaHy, 3MIH Yy
KPUMIHATBHOMY 3aKOHOJABCTBI Ta KPUMIHOJIOTTYHUX TEHCHITIH.

Tak, A. babenko, O. bycon Ta O.M. KoCTeHKO MIJIKPECIIOIOTh, IO
MEpIIOYEProBy pojib Y BHOOPI HEMOBHOJITHIM KPHUMIHAJIBHOIO MHUISXY BiAIrpae,
chopmoBaHa i BIUIMBOM HEraTUBHUX (PAKTOPIB, aHTUCYCHLIbHA CIPSIMOBAHICTb
KOHKpPETHOI ocobuctocTi. Came BOHA, BHCTYIAIOUH OCHOBOIO ISl «HAAOYIOBU» Y
BUJI KPUMIHOT€HHOI MOTHBAIli, BUCTyHae OE3MOCEPENIHbOI0 NMPUYMHOI0 BUMHEHHS
KpUMIHAJIbHOTO TpaBomnopymienns [1, c¢. 227]. Orox, BHIl€3a3HAYCHUMU
HEraTUBHUMHU (PaKTOpaMU MOKYTh BUCTYNATHU: HETATUBHUI BIUIMB CIM’1; BIICYyTHICTb
y O0aThKiB MOXJIMBOCTI 3a0€3Me4YrTH MIHIMAJIBHO HEOOXiHI TOTpeOu JiTew;
HEraTWBHUU BIUIMB HaMOIMKYOro OTOYEHHS, He(POpMabHUX TPy aHTUCYCHUIBHOI
CIPSIMOBAHOCTi;  BTATHEHHS  HEMOBHOJITHIX Yy  aHTUCYCIUIBHY  JISUIBHICTB;
MOTIPIICHHST €KOHOMIKM Ta 3arajibHa colliajJbHa Kpu3a; 30poilHui KOHQIIKT Ta
MOBHOMAcIITaOHEe BTOPTHEHHS, a caMe€ WOro HacliJIKU; MPOHUKHEHHS B IIJIJIITKOBE
CepeZIoBUIIE Uepe3 Melia KyJbTy HACHUJUIS, )KOPCTOKOCTI, HAPKOTUKIB, KPUMIHAIBHOL
CyOKyJbTypH Ta 1H.; O€3IOTNSAOHICTh y pe3yJbTaTi BIJICYTHOCTI HEOOX1JIHOIO
KOHTpPOII0 3 OOKy CIM’i Ta BUXOBHUX YCTAHOB; 30UIBIICHHS MOl MITITKIB 3
BIJICTABaHHSM Yy IHTEJEKTYaJbHOMY, EMOLIHHO-BOJIBOBOMY Ta (PI3UMUHOMY PO3BHTKY;
BIJICYTHICTh JIOCTaTHBOI KIIBKOCTI (PIHAHCOBO JOCTYIHHUX YCTAHOB MOJIOJAIKHOIO
no3pum [1, c. 227-229].

Ha nymky JI. Cmisna Tta [O. HikiTiHa, 10 OCHOBHMX 4YHHHHKIB, SKi
OOyMOBIIOIOTh ~KPUMIHAJIbHI ~ MPABOMOPYIICHHS HEMOBHOMNITHIX, BITHOCSTHCS:
HEraTUBHUN BIUIMB Yy CIM'T; HEIONIKM Y IIKUIbHOMY BHXOBaHHI; HE3aWHATICTh
CYyCIUIBHOIO TPAICl0; HEJOJIKM B OpraHizaiii JO3BUUII; Bagd y MiSUTBHOCTI
MIPAaBOOXOPOHHUX OPTaHiB MIOJA0 MPOGITAKTUKN TPABOMOPYIIEHb HEMOBHOITHIX;
OpraHu Ta CIyOM y clpaBax HEMOBHOJIITHIX ChOTOJIHI HE B 3MO31 J1€BO 3aiiMaTHCS
MpOQUIAKTUKOI0 KPUMiIHAIBHUX MPaBONOPYILIEHb cepea L€l Kareropii miten [2, c.
204-206].

VY cBoto uepry JI. Apkyla Hajae CTaTUCTUYHI JaHl MPO HAWOLIBII MOIITUPEH]
BUJIM KPUMIHAJIBHUX NPaBOMOPYIIEHb CEpe]l HEMOBHOJITHIX: KpaJlKKH, Tpadexi,
po300i, XyJIraHCTBO, HE3aKOHHE 3aBOJIOJIHHA TPaHCHOPTHUMHU  3acobamu,
3BITYBAHHS, KPUMIHAJIbHI MPAaBOMOPYILIEHHS y cdepi 00iry HApKOTUYHHUX 3acO0i1B,
TiJIECHI yIIKOKeHHs [3, ¢. 67].

Kpuminaneuuii kogexe Ykpainu (mami — KK Ykpaian) [4] micTuTh cnierianbHi
MOJIO’KEHHS MO0 TPYyHOBHUX (JOPM KPUMIHAIBHUX MPABOMOPYLICHb:
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1. cmiBy4acTh y KpUMiHaJIbHOMY MPaBOMOPYIIEHHI — YMHUCHA CIJIbHA y4acTh
JEKUTBbKOX 0C10 Y BUMHEHHI YMHCHOTO KpUMiHAIBHOTO mpaBonopyiieHHs (cT. 26 KK
VYkpainn);

2. Buau criByvyacHUKiB (cT. 27 KK Ykpainn);

3. BUMHEHHS KPUMIHAJIBHOTO MPABOMOPYUIEHHSI TPYIOI0 0Ci0 — 30Kpema,
Ipynor 3a TONEpPEeJHHOI0 3MOBOIO, OPraHi30BaHOIO TPYNOK YW 3JOYHUHHOIO
opranizaiiero (ct. 28 KK Ykpainn);

4. xpuMiHaJIbHA BIMOBIAAIBHICTD criBydacHUKIB (cT. 29 KK Ykpainn);

5. KpuMiHaIbHA BIAMOBIAAIBHICTh OPraHi3aTOPIB Ta YYACHUKIB OPraHi30BaHOI
rpynu uu 37104ruHHOI opranizaiii (ct. 30 KK Ykpainn).

TakuM YWMHOM, KpUMIHATI3allisl MOJOADLKHUX YIPYNOBaHb € KOMIUIEKCHOIO
po0JIeMO10, 110 BUXOJUTh 3a MEX1 KPUMIHAJIBLHOIO IMpaBa Ta BKIIOYAE COIaJbHI,
€KOHOMIYHI, MCUXOJIOTI4YHI Ta MPaBOBI YMHHUKU. 3 TO3UIIT KPUMIHAILHOTO IpaBa,
NpoQUIAKTUKA Ta MPOTUAIS KPUMIHAJBHUM [PABONOPYIICHHSIM MOJIOAIKHUX
yIpymnoBaHb IMepejdadae: TpaBUWIbHE 3aCTOCYBAaHHS HOPM  KPUMIHAJIBHOTO
3aKOHOJIAaBCTBA MIOJI0 TPYNMOBUX (OPM MPABOMOPYIIEHb;, €(HEKTUBHY isSIbHICTD
MIPAaBOOXOPOHHUX OPraHiB Ta OpPraHiB IOBEHAJIBHOI FOCTHUIIII; CTBOPEHHS JIETaIbHUX
albTEpHATUB JUIS camopeaii3ailii Ta JO3BULIS MOJIOAl; MiABUINEHHS IPaBOBOI
KyJbTYypH Ta COIlaJIbHOI  BIJMOBIIAJIBHOCTI  HEMOBHOJITHIX; 3a0e3reueHHs
KOMILJIEKCHOT'O KOHTPOJIIO Ta MIATPUMKHU 3 OOKYy CIM’i Ta OCBITHIX ycTaHOB. [lompu
CKJIQJIHICTh TPOOJIEMH, CHUCTEMHA B3a€MOJisl JEepXKaBH, CYCHIIbCTBA Ta MPAaBOBOI
CUCTEMH 3[]aTHA 3HU3UTH PIBEHb KPUMIHAJIBHOI aKTHMBHOCTI MOJOJI Ta 3amo0irtu
(hopMyBaHHIO HOBUX MOJIOJIIKHUX KPUMIHAJIBHUX YIPYIIOBaHb.

CnucoK BUKOPUCTAHMUX JKepeJI:
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Hanpsrao /. 1., ctynentka 2 Kypcy OCBITHBOTO PiBHS OakanaBp
crieriasibHOCT1 262 TIpaBooXOpoHHA AISIBHICTE 3aMOPI3bKOT0 HAI[IOHAIBEHOTO
YHIBEPCUTETY

HayxkoBuii kepiBHuk: €BTymenko /I. C., nokrop dinocodii 31 crnemianbHOCTI
[TpaBo, cTapmwmii BUKJIaga4 Kageapu KOHCTUTYIIIHHOTO Ta aIMiHICTPATUBHOTO TIpaBa
3anopi3pbKOro HaIlOHAIBHOTO YHIBEPCUTETY

OCOBJIUBOCTI IPOPIIIAKTUKHA MPABOIIOPYIIIEHD Y
3APYBIDKHUX KPATHAX: IO3UTUBHI IPAKTUKH JUISI
3ATIOSUYEHHS TA IPAKTUYHOI PEAJIIBAIIII B YKPATHI

[IpodinakTuka mnpaBonoOpyuieHb € OJHUM 13 MPIOPUTETHUX HAIMPSMIB
JISUTBHOCTI AepkaBH y cepl 3a0e3MeUeHHs MPaBOIOPSIIKY Ta TPOMAJICHKOI OE€3MEKH.
VY cywacHux ymoBax rioOanmizaiii, TpaHcdopmarllii couladbHUX BIJIHOCUH Ta
3pOCTaHHS HOBUX ()OPM KPUMIHAJIBHOI MOBEIIHKH OCOOJMBOTO 3HAUEHHS Ha0yBa€ HE
JMILE pearyBaHHs HAa BUMHEHI IPABONOPYIIEHHS, a ¥ yIpOBa/UKEHHS €(PEKTUBHUX
MPEBEHTUBHUX MEXaHI3MIB. 3apyOiKHMIA JTOCBIJ TIEPEKOHJIMUBO CBIAYUTH, IO
CUCTEMHa NpO(IIaKTUKAa JO03BOJSE 3MEHIIUTH pIBEHb 3JOYMHHOCTI, 3HU3UTHU
HABaHTa)XCHHs HA MPABOOXOPOHHI OPraHu Ta MIABUIIWTU PIBEHb JOBIPU HACEJIECHHS
710 Iep>KaBHUX 1HCTUTYIIIH.

VY HaykoBii JiTepaTypi NpOQUIAKTHKA MPABONOPYLIEHb PO3IISIAETHCS SK
LIJIeCOpsIMOBaHa  JAISUIBHICT  JEp’KaBHMX  OpraHiB,  OpraHiB  MICLEBOIO
CaMOBPSAYBaHHS, TPOMAJCHKUX 1HCTUTYLIH, NIJIPUEMCTB, YCTAHOB, OpraHi3amnii Ta
OKpPEeMHUX TPOMAJSH, CTIPSIMOBAaHA HA BHSIBICHHS Ta YCYHEHHsI MPUYMH 1 YMOB, IO
COPUSIOTh BUMHEHHIO MPABONOPYLIEHb, a TAKOX Ha 3amo0iraHHs MPOTUIIPABHIN
MOBEIIHII 0cCi0, CXWIBHUX JO Takoi. 3 OmsIAy Ha Te, L0 MNpoduIaKTUKA
MPaBOIOPYIIICHh Y HAIllOHAJIBHIA TPaKTUIl 3aliMae BaXXJMBE MicCIle, MOJITUKA
JIep>KaBH Yy 11K cdepl HampaBiieHa Ha BJOCKOHAJIICHHS BXKE ICHYIOUMX Ta CTBOPEHHS
HOBUX MEXaHi3MIB 3J[IHCHEHHS TaKOi ISUTbHOCTI, B T.4. 3 YpaXyBaHHIM MO3UTUBHOTO
JIOCBIAY 3apyO1KHHUX KpaiH.

Ak 3a3nagae M. O. llleBsikoB, mpodiTakTUKa MPaBOMOPYIICHb y 3apyOKHHIX
KpaiHaX IPYHTY€ETHCS Ha KOMIUIEKCHOMY MIJIXOA1, IKUI TO€IHYE MPABOBI, COIIANIbHI,
OprasizaifiiiHi Ta BUXOBHI 3aXOJ{, a TaKOXX AaKTHUBHY Yy4acTb T'POMAJICBKOCTI Yy
npoiiecax 3a0e3nedeHHs: Oe3neku. 3alekHO BiJl CHPSMOBAHOCTI Ta Kojia CyO’€KTIB
NpoQUIAKTUKA TOAUISIETHCS HA 3arajbHy, CIELialibHy Ta 1HAMBIAyalbHY. 3arajibHa
MpoQLIAKTUKA OXOIUTIOE IIUPOKI BEPCTBU HACENEHHS Ta CIIPSIMOBaHa Ha (POpMyBaHHs
MPaBOBOi KyJBTYpU 1 3aKOHOCITYXHSHOI moBeAiHkH. CrnerianbHa MpodiIakTUKa
(boKycyeThCsl Ha COIlaIbHUX Tpynax 13 MIJBUILEHUM PU3UKOM, a 1HIWBIAyalbHa —
Ha KOHKPETHHUX 0c00ax, Kl CXUJIbHI JI0 MPaBONOPYIIeHb a00 Bxke X BUMHUIM [1].

HocBin 3apyObKHUX KpaiH JIEMOHCTPY€E PI3HOMAHITHI MIIXOOU [0
npoUTAKTUKA TpaBonopymieHb. Y kpaiHax €C 3HayHa yBara NPUAUIIETHCS
B3aeMOAll momimii 3 MICHEBUMU Tpomanamu. Mogaens community policing
nependavae TApTHEPCHKI BITHOCHMHM MIXK TIOJIIIEI0 Ta TPOMAISHAMH, CITUIBHE
BHU3HAUEHHS MpoOsieM Oe3MeKu Ta MONIyK HUIAXiB ix BupimeHHs. Y Himeuunni ta
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Icnanii peamnizyloTbCsi MPOTrpamMu COLIATBLHOTO CYMPOBOAY MIATITKIB 13 MPOOIEMHHUX
ciMel, IO J03BOJISIE 3amo0iraTd MOBTOPHUM NPABOMOPYIIEHHSM Ta CIpUsE iX
collaipHIN amanTaii [2].

Y CHIA Tta Benukiii bpurtanii ycHimHO 3aCTOCOBYIOTBCS IpOrpamMu
CYCIICBKOTO HArJsiAy, 10 3aJIy4ar0Th MEIIKAHIIB TEPUTOPIN O CIOCTEPEKEHHS 3a
0€3IMeK0I0, CBOEYACHOT0 1H(OOPMYBaHHS IPABOOXOPOHHUX OpraHiB Ta (OpMyBaHHS
BIJIMOBIJATLHOTO CTaBJEHHS [0 NUTaHb Oe3mneku. Taki mporpamMu CHOPUSIOTH
3HUKEHHIO PIBHSA JPIOHUX 3JI0UYMHIB Ta 3MIIHEHHIO COIIAJIbHUX 3B’ S3KIB Y TpoMajax.

BaxxnuBy posib y po¢igakTUIl BiJirpae U3aifH HAaBKOJIHUIIHBOTO CEPEOBHILA
(CPTED). e minxin nepeadavae miaHyBaHHS )KUTIOBHUX 1 TPOMAJICHKUX MPOCTOPIB
TaK, 1100 3MEHIIMTH MOJMBOCTI [JI1 BUMHEHHS NpaBONOpylIeHb. Y Benukiii
bpuranii nporpama «Secured by Design» mnoka3ana 3HM>KEHHS PIBHA KBApTUPHUX
KPaADKOK Ta BYJWYHOI 3JIOYMHHOCTI y pallOHax, CIPOEKTOBAaHUX 3a IMMHU
cTaHAapTaMHu. AHaJOrIYHI NpUHUMIK 3acTocoByroThes y Kanami ta CHIA, ne
oONamTyBaHHS  OCBITJICHHS, = TPOMAQJICBKUX  MPOCTOPIB 1  TPaHCIOPTHOI
1H(MpacTPyKTypH BpaxoBye 0e3MeKOBI (paKTopu.

KpiMm Toro, y HU3ILI KpaiH aKTUBHO 3aCTOCOBYIOTHCSI aHAJITUYHI MIAXOAH [0
npo(dUIaKTUKA [PaBOMOPYLIEHb, 30KpEMa BU3HAUEHHS «Trapsuux TOYOK» 13
KPUMIHOTEHHUMHU YMHHUKaMH Ta nporHo3yBaHHs pusukiB. Y CIHIA ¢dokycoBana
npodinaktuka 1 nporpamu  Group  Violence Intervention  moe€nHYyIOTH
MonepeKyBaibHl OeCiiu 3 MPEeACTABHUKAMH TPy PU3UKY, COLIAJIbHY MIITPUMKY Ta
HEB1IBOPOTHICTh BIANMOBIIAIBLHOCTI y pa3l MPOJOBKEHHS MPOTUIPABHOI MOBEIAIHKH,
10 JO3BOJIMJIO TIOMITHO 3HU3UTH PIBE€Hb BUNHEHHS MPABOTIOPYIIIEHb.

OkpeMo BapTO BIJ3HAUWTH KOHKPETHI NPHUKIAAM YCIIIIHOI peani3auii
npodinakTHYHUX mporpaM. ¥ HiMeuuuHi Benuka yBara NPpUILISETHCS MIKBIIOMYIN
CHIBIIpalll OpraHiB MOJILli, COIadbHUX CIy>X0 Ta OCBITHIX YCTaHOB Yy paMKax
MporpaM paHHbOI MPO(DIUIAKTUKHU JEBIAHTHOI MOBEAIHKMU cepell Mojonal. Y Benukiii
bpurtanii  3actocyBanns mnpuniunie CPTED y  michbkomMy  IUilaHyBaHHI
IPOJAEMOHCTPYBAJO 3HM)KEHHA pIBHA KBapTHUPHUX KPaIDKOK Ta BYJIUYHOI
3JIOYMHHOCTI Y HOBUX KHUTJIOBUX parioHax. Y CIHIA ¢dokycoBana npodijakTuka Ta
IporpaMu COLIANBHOI MIATPUMKH TPYN PUBHKY JTO3BOJMIM CYTTEBO 3HU3HUTHU
HACWJIbHULIBKI 3JI0YHHU.

TakuMm YuHOM, KIIOYOBUM (AaKTOPOM e(DEKTUBHOCTI 3apyODKHUX Mojemei
NpOQUIAKTUKY € TIOETHAHHS MMPABOBUX, COLIATIBHUX Ta BUXOBHMUX 3aXOJIB. Y CIIIIIHA
npodilaKTUKa HE 0OMEXYEThCS KOHTPOJIEM 1 TTOKapaHHsIM, a nependayae coriaibHy
MIATPUMKY, BUXOBHY pOOOTY, aKTUBHY y4acTh IpOMaJisiH y (hopMyBaHH1 O0€3MEYHOrO
cepenoumia. Jlna YkpaiHM INEPCHEKTUBHUM € PO3BUTOK JIOKAIBHUX IMpPOrpaM Ha
pPiBHI TpoMaJl 13 KOMIUIEKCHUM TJIXO0JIOM, SIKUHA MOEIHYE MPEBEHTUBHY iSJIBHICTh
MOJILI1, COIlaNibHYy MIATPUMKY, OCBITHI 1HILIATHMBU Ta KOHTPOJb 3a JOTPUMAHHSIM
cTaHjapTiB Oesneku. Tak, aganTaiiss MO3UTUBHOTO 3apyODKHOrO JOCBILY O
HAI[IOHAJIbHUX YMOB YKpaiHH MO’KE€ MIJBULIUTH €(PEKTUBHICTH MPO(UIaKTUIHOT
TisTbHOCTI,  (opMyBaTH  Oe3ledyHe  COIIaIbHE  CEPEIOBHINE Ta  3MIIHUTH
MIPaBOTIOPSIIOK y JIEPKaBi.

CnucoK BUKOPUCTAHMX JKepeJi:
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Cano M. M., cTyeHTKa 2 KypcCy, OCBITHBOTO PIBHS OaKaJiaBp CHeEIiaJbHOCTI
262 ITpaBoOXOpOHHA AiSUIBHICTh 3aMOPI3bKOT0 HAI[IOHAIIBHOT'O YHIBEPCUTETY
HayxkoBuii kepiBHuk: bapannik P. B., k.10.H., TOLIEHT, B.O. 3aBiAyBaya
Kadeapy KpUMIHAJIBHOTO MTpaBa Ta MPaBOOXOPOHHOI IISIIBHOCTI 3aropi3bKoro
HaIllOHAJIBHOTO YHIBEPCUTETY

OIIEPATUBHO-PO3IIYKOBA AIAJIBHICTD ¥ CITPABAX ITPO
KOPYIIHIIO: MEXI 3AKOHHOCTI

EdexkTuBHICTE MPaBO3acTOCOBHOT JISILHOCTI y cdepl MpOoTUIli KOpymili B
VYkpaiHi 1eMOHCTpy€E CTiIMKY aAuHaMiKy 3pocTaHHs. [Ipotsarom 2024 poky BITUM3HSHI
CyJIOBI OpraHu YXBalWid OOBUHYBaJbHI BUPOKH Hono 2195 ¢izuunux ocid 3a
BUYMHEHHS KOPYMIIIHHUX Ta MOB’S3aHUX 13 HUIMH KPUMIHAJIBHUX MPAaBOMOPYIIEHb, 10
ctaHoBuwio Maixe 80 % Bix 3aragbHOI KIJIBKOCTI OOBMHYBA4€HHMX Yy MM KaTeropii
copaB [1]. ¥V mepun m’are micsauiB 2025 poky crnocTepirajgocsi CyTTEBE KUIbKICHE
30UTblIEHHS: cynu po3rasHyau 2032 copaBu mnpo Kopynito, mo Ha 37 %
MEepPEeBULIMIO TIOKAa3HUKM BiAMoOBIAHOTO mnepiogxy 2024 poky [2]. Haseneni
CTAaTUCTUYHI JlaHI TEPEKOHJMBO ITIOCTPYIOTh, 10, MONPH BHYTPIMIHI TPYIHOIII],
30KpeMa B YMOBax BIMCHKOBOTO CTaHy, MPOTHIisI KOPYIIIHHUM IMpOsiBaM TPUBAE, a
OTIEPAaTUBHO-PO3IIYKOBI 3aX0IU BIIITPAIOTh Y IIbOMY MPOIEC] KIFOUOBY POJIb.

OnepaTuBHO-pO3ITyKOBa AisUTBHICTH (mami — OPJ]) — 1me xomruiekc miif
MIPaBOOXOPOHHUX a00 CHEIliani30BaHUX aHTUKOPYMIIHHUX OpraHiB, CIPSIMOBAHUX Ha
BUSIBJICHHSI KOPYIIIHHUX MPaBOMOPYIICHb, iX JTOKYMEHTYBaHHS, BIJCTEKEHHS CXEM,
300py J0OKa3iB, a TaK0X Ha PO3KPUTTS 3JIOYMHIB, SKI MOIVIM O 3aJUIIATUCS
“HeBUAMMUMU TIPU 3BUYAKHOMY CHIACTBI. Y CIHpaBax MpPO KOPYMIIit0, OCOOJIUBO
BEJIMKOr0 4K opraHizoBaHoro macmrady, came OPJ] wacro mae 3mory 3adikcyBaTu
dakTH, OTpUMaTH Marepianu, SAKI IICIAsS KOHBEPTYIOTbCS y KpPUMIHAIbHI
MIPOBAHKCHHS Ta TIEPEAOThCS 10 CYY.

OnepaTUBHO-PO3LIYKOBA JISUIBHICTE B YKpaiHi PEryiro€ThCs CEUiaIbHUM
3akoHoMm Ykpainu “IIpo omepaTuBHO-pO3IIyKOBY AisuibHICTH Big 07.07.1992 poky
No 2549-XII (mami — 3akon Ne 2549-XII) [3]. 3akon Bu3Havae, mo mia OPJ]
pPO3YMIEThCS ‘‘CUCTEMa TJaCHUX 1 HErJacCHUX IMOIIYKOBUX, PO3BIAYBAJIbHUX Ta
KOHTPPO3BIAYBAJIbHUX 3aXOIB 13 3aCTOCYBaHHSM OINEPAaTUBHUX Ta OMNEpPAaTUBHO-
TEeXHIYHUX 3aco0iB”. BiamoimHo ao crarti 4 3akony Ne 2549-XII OPJ mycutsb
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3MIMCHIOBATHCA BIAMOBITHO 10 (YHIAMEHTAIBHUX TMPABOBHX MPUHIIUIIB, IO
BKJIIOYAIOTh 3aKOHHICTh, MOBAary 10 NpaB 1 CBOOOJ 0coOM Ta HaJIaroJKEeHHS
CHIBIIpalll 3 IHIIUMH JEP>KaBHUMHU CTPYKTypamu i rpomajachbkicTio [3]. Peamizaris
KokHoro 3axoay OPJI, He3alie:)kHO Bij HMOTo MyOJIYHOCTI YM HETJIACHOCTI, MTOBHHHA
MaTH 4YiTKE MpaBOBE MIAIPYHTS Ta BIAMOBIIHE CAHKI[IOHYBaHHS, HAIIPUKIIAJ, TO3BLI
CIIYOTO CyIJl Yy BUIaJKaX, TnependadeHnx KpumMiHalbHUM MpoliecyaabHUM
KojgekcoMm. Ilpum 1mpoMy HeEoOXimHO 3abesneuyBaTH 30epekeHHsS OallaHCy MiX
notpedamMu J0CyZ0BOI0 PO3CHIAyBaHHS Ta JOTPUMAHHAM KOHCTUTYILIMHUX TapaHTIH
npaB monuHu. DyHkuioHaneHe npu3HaueHHs OPJ]  oOmexyeTscs  300poM
nonepeHboi  1HGOopMaIlii, BHUSABICHHAM Ta JOKYMEHTYBAaHHSIM IPaBOMOPYLICHbB, 1
BOHA HE 3aMIHIOE T[IOBHOLIHHE KpUMIHAJIbHE NPOBAKEHHA, a CIyTrye JIHIIe
THCTPYMEHTOM ISl 3a0€3MeYeHHs HOro MoIaabIIoro nepeoiry.

Ha npakTuii, 3a OIIHKaMHM €KCHepTiB, MDXK 3akoHOM 1992 poky Tta #oro
YUHHUM 3MICTOM 1 CyYaCHUM KPUMIHAJIbHUM 3aKOHOJABCTBOM ICHYIOTh YHCJICHHI
HECYMICHOCTI, TporaduHu 1 Koiizii. 3okpema 3axkoH Ne 2549-XII BcTanoBioe
3arajbHl MPUHIUINA Ta MHUPOKI TOBHOBAKEHHS, aje HE JeTali3ye YITKO MEpertiK Ta
MOPSIIOK 0araThbOX OMEPATUBHUX 3aXOIB, 111 HEBU3HAYCHICTH /A€ MPABOOXOPOHHUM
opraHaMm IIHUPOKIi, aje JOBOJI PO3MHUTI TMOBHOBaxeHHs [4, c. 215]. BiacyTHicTh
€IMHOTO CY4YaCHOTO, CUCTEMHOTO OHOBJICHHS HOPMATHUBHOI 0a3u mMicCiisi BHECEHHS
3miH 10 KIIK y 2012 porri cTBOpro€ 1OpUANYHY HECTAOUIBHICTH 1 HEOHOPIAHICTD Y
npaktuill. CKIaaHICTh KOHTPOJIIO 32 3aKOHHICTIO 3aCTOCYBaHHSI HETJIACHUX METO/IIB:
yacTo OyBa€ HE3pO3YMiNO, Ha SIKIM MiACTaBl, 3 YMEl CAHKIII, 1 YU OyJM JOTpUMaHi
nmpaBa IMiJ03pIOBaHUX ab0 TPEeTiX Oci0, M0 MOPOIKYE PHU3UK 3JOBXKHUBAHb, IO
MIIpUBAE JOBIPY 10 MPABOOXOPOHHUX OpraHiB. EkcrnepTu BKa3zylOTh, 110 MPaBOBE
perymoBanHs OPJl € HeqocTaTHbO UYITKMM, HEMPO30pUM 1 HE 3aBXKIU BIANOBIIAE
Cy4yaCHHM CTaHJapTaM NpaB JIOJUHU, MDKHAPOAHUM 3000B’s3aHHSAM YKpaiHM Ta
MpakTull €BpONENCHKOro Cy1y 3 Ipas JIIOAUHH |5, c. 44].

Panukansna MoaepHizaris MmexanizmiB OP/] Bumarae KOMIIJIEKCHOTO MiAXO1y,
OpPIEHTOBAHOTO Ha 3a0€3MEYEHHs] MPaBOBOI BU3HAYEHOCTI Ta JOTPUMAHHS IpaB
moaunu. IlepemayciM, HeoOXimHA aKTyasi3allisl ragy3eBOro 3aKOHOJABCTBA IILISIXOM
YXBaJICHHS HOBO1 pefakilii mpo@iIbHOTO 3aKOHY, 110 Ma€ JACTAIbHO PerIaMeHTYBaTH
BUUCPITHUN TIEPEINIK, IMiJICTaBH, AJITOPUTM TMPOBECHHS Ta YITKI MEXI 3aCTOCYyBaHHS
yCIX OMEPAaTUBHUX 3aXOJiB, 1[0 MYCUTh BIAMOBIIATH MIXHAPOJHUM CTaHIApTaM Ta
MPUHIMIIAM 3aXUCTY OCHOBOIIOJIOKHHX TpaB 1 CBOOO/I.

Otxe, oOmepaTUBHO-PO3IIYKOBA MiSUTBHICTH OJUH 13 Halle()EKTUBHIIIUX
IHCTPYMEHTIB y PO3CIIAyBaHHI KOPYHIIHHUX 3JI0YMHIB, OCOOJUBO TaM, /€ HUIEThCS
PO CKJIa/H1, MpUXOBaH1 a00 MacTabHi cxemu. [Ipu bOMY )KMTTEBO BaXKJIUBO, 1100
npu 3actocyBanHi OPJ[ cyBopo NOTpUMYBaJMCh MEX 3aKOHHOCTI, TapaHTiil Mpas
JIONWHU 1 TpoUeayp, I1HAKIIEe 3pOCTa€ PHU3MK 3JIOBXKUBaHb, BTpPATU JOBIPH,
JTMCKpEIUTAIlil CIIpaB Ta OpPraHiB.

Cnucok BUKOPUCTAHUX JIXKEPeJI:

l. B Vkpaini KiIbKICTh CyIOBUX pillIeHb MIOA0 KOpyniii 3pocia Ha 37% y

2025 pomi. Ykpainceki Hamionansni HoBmam. URL: https://unn.ua/news/kilkist-
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sudovykh-rishen-shchodo-koruptsii-zrosla-na-37percent-u-2025-rotsi (mara
3BepHeHHs: 08.12.2025).

2. KinpkicTh BUpPOKIB 3a KOpyMIli0 B YKpaiHi moOinbinano: maibke 2200
3acy/keHux. Ykpaincbki HamionansHi HoBunu. URL: https://unn.ua/news/kilkist-
vyrokiv-za-koruptsiiu-v-ukraini-pobilshalo-maizhe-2200-zasudzhenykh (mata
3BepHeHHs: 08.12.2025).

3. IIpo omepaTHBHO-PO3NIYKOBY MisIBHICT : 3aKkoH YKpaiHW Bif

18.02.1992 Ne 2135-XII. URL: https://zakon.rada.gov.ua/laws/show/2135-12#Text
(mata 3BepuenHs: 08.12.2025).

4. Kuszes C. M. VYiockoHaneHHS NpaBOBOi OCHOBH ONEPaTHUBHO-
po3urykoBoi AisuibHOCTI. HaykoBuil BicHuK HarioHanbHOT akagemii BHYTPIIIHIX
copas. 2018. Ne 4 (109). C. 213-225.

5. Jlankin A. B. 3HauyeHHs ONEpPaTUBHO-PO3IIYKOBOI MAiSUIBHOCTI IS
peanizanii 3aBJjaHb KPUMIHAJIBHOTO MTPOBA/IKEHHS. Y KpaiHChKa MOMILEICTHKA: TEOPis,
3aKOHOAABCTBO, MpakTuka. 2022. Ne 2 (4). C. 42-47.

Tepemenko A.B., cTyneHTKa 2 Kypcy OCBITHBOTO PiBHS OakaiaBp
crneriaiabHoCTi 262 [IpaBooX0OpoHHA AISUTBHICTE 3aMOPi3bKOTO HAI[IOHAIBHOTO
YHIBEPCUTETY
HaykoBuii kepiBHuk: KoBtyH K.Q., BUKkianay kadenpu KpuMIiHaIbHOTO IIpaBa
Ta MPaBOOXOPOHHOI AISUIBHOCTI 3alOpi3bKOT0 HAlIOHATBHOTO YHIBEPCUTETY

I'PYIIOBA 3JIOYUHHICTDH HEITOBHOJIITHIX Y CEPEJOBUIII
HIJJIITKOBUX YI'PYITYBAHbB: IIOINUPEHI BU/IU KPUMIHAJIBHUX
IHNPABOIIOPYHIEHB

KpuminanpHa mnpoTUNpaBHA [ISUIBHICTE — TPOBIAHUN JecTabimi3amiiHui
YUHHUK y JepkaBi. OcCOOMMBO 1€ CTOCYEThCS BHIIAJIKIB, KOJM KpPUMIHAJIbHE
MPaBOMOPYIICHHS] BYWHSAETHCA HEMOBHOJITHIMU 0OCO0amMH, IO € JIOCTaTHBO
PO3MOBCIOKEHUM ()EHOMEHOM Ta CBIAYWTH PO TE, IO CY4YacHI KPUMIHAIBHO-
MpaBOBlI Ta KPUMIHOJIOTIYHI 3aXOAW Ta 3acoOW HE B TOBHINM Mipi BIAMOBIJAIOTH
BHMOTaM Ta pealtisiM chorojieHHs [1, c. 285].

OcoOnuBy yBary B MeXax KpPUMIHAJIbHO-IIPABOBOTO aHAII3y IPUBEPTAE
IpyNOBUHM XapaKTep 3JI0YMHHOCTI HEMOBHOITHIX, OCKUIBKYA BUMHEHHS KPUMIHAIBHUX
MPaBOIOPYIICHh Y CIIBY4YacTi ICTOTHO BIUIMBAaE Ha ixX KBamidikaiio, Mexi
KpUMIHAJIBbHOI BIJMOBIIAJIBHOCTI Ta I1HAWBIAyaji3allilo TMOKapaHHS. 3a3HadyeHa
npo0OyieMaTika HEOJHOPA30BO CTaBaja MPEIMETOM HAayKOBUX JOCTIKEHb TaKUX
BITUM3HSHUX y4Y€HHUX, K B. baruprapeesa, b. ['onoBkin, T. I'pad, O. Inpuenko, B.
Koponwuyk, O. Kocrenko, A. Cuzonenko, H. Cmeranina, H. FO3ikoBa, C. SIkumoBa
Ta 1H. BogHowac, He3BakarouW Ha HAsSBHICTh 3HAYHOI KUIBKOCTI HAYKOBHX Mpallb,
npobsieMa TpPyHoBOi 3JIOYMHHOCTI Yy MOJIOADKHOMY CEpeloBHIll MOTpelye
MOJIAJIBIIOT0 KOMIUJIEKCHOTO JOCHIDKEHHS 3 ypaxyBaHHSIM CydYaCHUX COLIaIbHHX
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TpaHcopmalliii, BIUIMBY BOEHHOTO CTaHy, 3MiH y KpUMIHAJIHLHOMY 3aKOHOJABCTBI Ta
aKTYaJIbHUX KPUMIHOJOTIYHUX TEHCHIIIN.

['pynoBuii crocid BYMHEHHS! KpUMIHAIBHUX MIPABONOPYIICHB MOCIIa€ BaXKIIUBE
MICIIE Y CTPYKTYpl 3JIOUMHHOCTI HEMOBHOJITHIX, IO 3YMOBJICHO JIOMIHYBaHHSM
KOJIEKTUBHUX (hOPM TMOBEIIHKH Y MIUTITKOBOMY BIIll Ta IMiABUIIICHOI CXHJIBHICTIO J0
CIIUJIBHOI peaizallii MpOTUIIPaBHUX HAMIPIB.

3 KpUMIHAJIBHO-IIPABOBOI TOUKH 30pYy MIJIITKOBI yTPYIMyBaHHS, Y MEXKaxX SIKUX
HEMOBHOJIITHI BYMHSIOTH IPABOMOPYIIEHHS, MOXYTh BHUCTyNaTu sSK ¢opMma
cmiBydacti, nependadena ct. 28 KpuminanbHoro koaekcy Ykpainu (mami — KK
VYkpaian) [2]. HedopmansHuii xapakTep Takux 00’ €THAHb HE BUKITIOUAE MOKIUBOCTI
iX BHU3HAHHA TPyHor ocid 3a MonepeaHbOK 3MOBOKO a00 HAaBITh OPraHI30BaAHOIO
IPYyNoK 3a HAasBHOCTI BIANOBIIHMX oO3Hak. CaMe TOMY BHU3HAUEHHS MPaBOBOI
OpPUPOAM TaKWX YIPyINyBaHb Ma€ NPHUHIUIOBE 3HAYCHHS [UJIsI TMPaBUIIBHOI
KBaMiQiKarii JisHb.

VY cTpyKTypl TpymoBOi 3JIOYMHHOCTI HEIMOBHOJITHIX JOMIHYIOTH IEPEBAKHO
KOPHUCJIMBI KPUMIHAJIBHI TPABOMOPYIICHHS, Cepe/l AKUX HAUOLIBII MOUUPEHUMH €:
kpaaixkka (ct. 185 KK VYkpainu), rpadik (ct. 186 KK Vkpainu), po36iit (ct. 187 KK
VYkpainu), He3aKOHHE 3aBOJIOJIHHS TpaHCOpTHUM 3acoboMm (cT. 289 KK Vkpainm),
maxpaiictBo (ct. 190 KK Vkpainu), Bumaranus (ct. 189 KK Vkpainu), ymuche
3HHIIEHHS a00 momkopkeHHs: MaiHa (cT. 194 KK Ykpainn). [lignitku Bce yacriie
BUMHAIOTh KPUMIHQJIbHI MPABOMOPYLIEHHS MPOTH BJIACHOCTI (0COOIMBO —
axpaicTBa) 13 3aCTOCYBAHHSIM KOMIT IOTEPHOI TeXHIKU. OCTaHHS CTa€ 3HAPSAJSIM
BUMHEHHS 1 OLITbII CEPHO3HUX HACWIBHUIIBKUX 37I04MHIB [3, . 76]. Takox 3HAYHOIO €
YacTKa HACWJIbHULBKUX Ta MyOJIIYHHMX MPaBONOpYyIIeHb: XyJirancTBo (cT. 296 KK
VYkpainu), TtinecHl ymkomkeHHs (cr.ct. 121-125 KK Vkpainu), KpuMiHaibHI
MPaBOIOPYIICHHS MPOTH cTaTeBoi cBoboau (cr.ct. 152-156 KK Vkpaiun),
KpUMIHAQJIbHI MPABOMOPYUIEHHS, TOB’si3aHI 3 OO0IMOM HAPKOTUYHUX 3aco0iB,
MICUXOTPOMHUX PEYOBHH, iX aHANOTIB Ta pekypcopiB (cT.cT. 307-309 KK Vkpainm).

[TommpeHicTh UX KPUMIHAJBLHUX MPABOMOPYIIEHb CEpell HETOBHOIITHIX
IIITBEPKYETHCS CTATUCTHYHUMH JTAHUMHU Ta KPUMIHOJOTIYHUMHM KIacH(iKaIlisIMH,
HABEJCHUMH B HAYKOBUX JOCIIIKEHHSX.

Bongnouac 3HauHMiI BIUIMB Ha TICHUXIKY MIiTeH 3A1MCHIOIOTH BOEHHI il Ta
30poitHe HacuiabCTBO. [10B’s3aH1 13 30poitHUM KOHGIIKTOM HACHIIKH MCUXOTPABMHU
JITEN MOXKYTb MPOSIBUTUCA 13 4ACOM, 1110 MIPU3BENIE /10 3pOCTaHHS KUJIBKOCTI YMHCHHUX
BOMBCTB 3a OOTSDKYIOUMX OOCTaBUH, XYJITaHCTB, CEpIMHMX 3IBajJTyBaHb,
KBaMi(iKOBAaHMX Ta OCOOJMBO KBali(iKOBaHUX pO30IMHUX HamaAiB, BUKPAJEHb
JIOAWHYW, BUMAaraHb, TO€AHAHUX 3 HACWJIBCTBOM, HE3aKOHHOTO 3aBOJIOMIHHS
TPAaHCIOPTHUMH 3aC00aMH Ta 1HIIUX HACUJIbHULIBKUX 310YUHIB [4, c. 214].

AKIIEHTYI04YM yBary Ha TpyloOBOMY XapaKTepl 3JI0OYMHHOCTI HEMOBHOJITHIX, b.
I'onoBkin Ta B. BatuprapeeBa BKa3yloTh, II0 Y HEMNOBHOJITHbOMY BILI MIJJIITKA
IHCTUHKTUBHO TSDKIIOTH 70 TPYHNOBOIO CHIJIKYBaHHs, MPOBEIEHHS BUIBHOTO 4Yacy,
3aJI0BOJICHHS! KOJIEKTUBHUX MOTped Ta iHTepeciB. Hegopmanbha rpyna siBisie co60ro
NOTYXKHHM 1HCTUTYT coulaii3amii, 3aXuIae ii 4ieHiB BiJl 30BHIIIHBOTO BTPYYaHHS,
reHepanidye BYJIHYHY Ta KpUMIHaJIbHY CyOKyneTypy [5, c. 113-114]. Hagauus
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MepeBaru TPyNoBUM KPHUMIHATHHUM IMPaBOTIOPYIICHHSIM MOXXEe OyTH TOSCHEHA THM,
0 MUIITKaM TpUTaMaHHA TOBEIIHKA HACJITyBaHHs, MParHeHHsS OyTH «CBOIM»
cepel OJTHOJIITKIB He3aJIeKHO Bijl chepH AISTIbHOCTI OCTaHHIX [3, ¢. 75-76].

OTxe, TpymnoBa 3JOYMHHICTH HEMOBHOJITHIX Y CEPEAOBHINI MiITITKOBUX
yIpymnyBaHb MPOSBISETHCS, HACAMIIEPEl, UePE3 3aCTOCYBAaHHS 1HCTUTYTY CHIBYYaCTI,
BUKOPHCTaHHSA KBali(PIKylOUMX O3HAK Ta peali3alilo CIelialbHUX TMpPaBUII
KpUMIHAJIBHO1 BIAMOBIJAILHOCTI HEIMIOBHOJITHIX. 3a IMX YMOB €(eKTUBHA MPOTHUIIS
3a3HAYCHOMY SIBUIILY Tepeidayae He JTUIle TPEBEHTUBHI 3aX0/id, a ¥ yJA0CKOHAJICHHS
KpHUMIiHAJIBHO-TIPABOBUX MEXaHI3MIB KkBamidikarii Ta 1HIUBI Ty ami3artii
BIIITOBIJAJIBHOCT] HEITOBHOJIITHIX.

Cnucok BUKOPUCTAHUX JIKEPeJI:

1. Cuzonenko A.C. Oco0nMBOCTI BHU3HAYEHHS O3HAK IOBEHAJBHOI
3nounHHOCTI. [IpaBo 1 cycnuibeTBo. 2021. Ne 6. C. 284-290.

2. Kpuminaneuuii kogeke Ykpainu Big 05.04.2001 p. Ne 2341-II1. URL :
https://zakon.rada.gov.ua/laws/show/2341-14#Text.

3. Cuzonenko A.C. [IpuunHM Ta yMOBU 3I0YMHHOCTI HEMTOBHOJIITHIX OCI0 B
VYkpaini. €Bpornericbki nepcnektuBu. 2022. Ne 1. C. 73-80.

4. ['onoBkin b.M. 3704uHHICTE HEMOBHOJITHIX SIK CYCILJIbHA MpoOieMa.
[Ipobnemu 3akonnocrti. 2016. Bun. 133. C. 204-217.

S. ['onoskin b.M., baruprapeeBa B.C. KpumiHosoriuna xapakTepucTuka

3JIOYMHHOCTI HEMOBHOJITHIX y MicTi XapkoBl. [IutanHs 60poTbOH 31 3JOUYMHHICTIO.
2005. Bum. 10. C. 105-130.

Tepemenko A.B., cTyeHTKa 2 KypCy IOPUIUYHOTO (PAKYJIBTETY
creniagbHOCTI 262 MPaBOOXOPOHHA AISUIBHICTH 3aMOPI3bKOT0 HAI[lOHAIIBHOTO
YHIBEPCUTETY

Haykosuii kepiuuk: ITupoxkosa FO.B., 1.10.H., mpodecopd, mpodecop
Kadenapy KpUMIHAJILHOTO MIpaBa Ta MPaBOOXOPOHHOI MISITBHOCTI 3armopi3bKoro
HaIllOHAJILHOTO YHIBEPCUTETY.

KPUMIHAJIBHA CYBKYJIBTYPA B YCTAHOBAX BUKOHAHHA
ITOKAPAHD SAK ®AKTOP 3AT'PO3U ITPABAM JIIOJUHHAU

KpuminaneHa cyOKy/lIbTypa B yCTaHOBaX BHMKOHAHHSI IOKapaHb € CTIMKOIO
CHUCTEMOI0O HOpM, TMpaBWI, TPAAMIIA Ta I[IHHOCTEH, BIIACTUBUX 3JIOYNHHOMY
CEpellOBHUIIly, $KI 3HAYHOIO MIPOK PEryJiol0Th BHYTPIIIHI B3a€MOBIJIHOCHUHU
3aCy/[KEHMX. Ii  (yHKIiOHyBaHHS (OpPMye anbTePHATUBHMIL, AHTUCOLiAIbLHMI
HOPMAaTUBHUN TIPOCTIp, IO YacCTO TMPOTHUCTABISETHCS JIEP)KAaBHUM BHMOTaM 1
MPUHIMIIAM 3aKOHHOCTI. Taka cyOKyJIbTypa BU3HAYa€ MOBEAIHKOBI MOJIEIIl, CTBOPIOE
HedopMabHI TpaBUia CHIBXHUTTS 1 3HAYHOIO MIPOIO BIUIMBAE HAa KPUMIHOTEHHY
CUTYAIIiI0 B KOJIOHISX.

OCHOBOIO ICHYBaHHS KPUMIHQJIBbHOI CYOKYJIbTYpPH € OPCTKAa BHYTPILIHS
lepapxis, TOAIT 3aCy/PKEHHUX Ha TPYMU 31 BCTAHOBICHUMH CTaTyCaMH, a TaKOX
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po3raimykeHa cuctemMa HedOpMaJbHUX HOPM, IO PEryliolTh CHUIKYBaHHS,
BUpIIICHHS KOHQIIKTIB 1 TOPSAAOK NpUMMaHHS HOBaukiB. Taki eleMeHTH, SIK
KPUMIHAJIbHUNA JKaproH, TaTYIOBaHHSA, PUTYalH, KIWYKH, «OOIaK», MeEXaHi3MHU
MOKapaHHs Ta 320X04YECHHS (DOPMYIOTh 3aMKHEHY COIlIaJIbHy CUCTEMY, SIKY 3aCyI>KEH1
HEPIJKO 3MYIICHI MIATPUMYBATH Ye€pe3 YMOBH 130JIAIi1 Ta MCUXOJIOTIYHUM THCK [2],
[6].

HasiBHICTh KpUMIHATBHOI CYOKYJBTYPH B MICIISIX TI030aBJICHHS BOJII HE JIMIIIE
YCKJIaJIHIOE poOOTY ajMiHICTpallii, ajie¢ ¥ CTa€ YMHHUKOM, III0 CYTTEBO IOTIpIIyeE
CUTYyaIlil0 3 MOTPUMAHHSAM MpaB JIOAMHU. BCTaHOBIICHI «3aKOHW» KPUMIHAIBHOTO
CepeloBHINA 4YacTO MIAMIHAIOTH OQILUIHI HOPMH, CIPHUYMHSAIOTH TMPUXOBAHE
HACUJIBCTBO, BUMAaraHHs, IICHXOJIOTIYHUNA THUCK, OOMCKCHHS CBOOOIM ITOBEAIHKH, a
IHKOJIM — arpecilo mojao ocid 13 HWK4YUM cTaTycoM. lle mopyurye npuHuunu
PIBHOCTI, T1JTHOCTI, O€3MEKU Ta HEIOTOPKAHHOCTI ocodu [3], [6].

YcTaHoBIeHa KpUMiHAJIbHA 1€papXis CHPUSE CTBOPEHHIO TPYI, K1 BOPOTYIOTh
MDK CO00I0, 3MararoThCsi 3a BIUIMB, KOHTPOJIIOIOTH HE3aKOHHY JISUIBHICTH 1
3MIACHIOIOTh THUCK Ha 1HIIMX 3acyakeHux. JKepTBaMu HailuacTillle CTaloThb 0COOM 3
HU3BKUM COIIIAJIBHUM CTaTyCOM, HOBOIpPHUOYJi, (izuyHO ciabuii abo Ti, XTO HE
MIATPUMYE CYOKYIbTYpHI HOpMHU. Lle npu3BoAUTH 10 3HYIIaHb, OOMEXEHb Y JOCTYIII
710 peCypcCiB, COILIAIBHOI 130JIS111T Ta IICUXOJIOTIYHUX TPaBM [6].

OyHKIIIOHYBaHHS KPUMIHAJIBHOI CYOKYJbTYPH B KOJIOHIIX € OJHIEID 3
KJIFOUOBHX JIETEPMIHAHT MEHITEHI1APHOI 3JI0YMHHOCTI. BUTbLIICTh MPaBONOPYILIEHD Y
MICIISIX 1M030aBJIEHHS BOJI1 3yMOBJIEHI 200 MOpyIIEHHSIM HedOpMaTbHUX MPaBU, abo
MpParHeHHsIM MIJIBUILMTH BJIACHUI CTaTyC y KpUMIHAJBHIA lepapxii. Takuil BIUIMB
MPU3BOAUTL JO TOTO, WIO 3aCy/KEHI YacTille BUYMHSIOTh HACWUJIBHMIIBKI ii,
CaMOpPETYJIIOBaHHS KOH(IIIKTIB uepe3 (Pi3uyHy CHuily, BUMaraHHs, a TakoX BCTyNarOTh
y TpynoBi npotunpasHi Aii [1].

[lomMpeHHI0 KpPUMIHAIBHOI CYOKYJIbTypH CHPUSAIOTH YMOBHM  130JIS111,
MOHOTOHHICTh JKHTTS, OOMEKEHICTh KOHTAKTIB 13 30BHIIIHIM CBITOM, HaKOITMYCHHS
MICUXOJIOTIYHOT HAmpyru W MepeXUBaHHS 3acCy DKEHUMH MOYYTTS Bpa3IUBOCTI. Y
TaKMX YMOBaX KpHUMIHQJIbHI TpaBWja CIOPUHAMAIOTHCS SK 3acid camo3axucty abo
croci6 agamnTarii 10 cepeoBHIIa, 10 TAKOXK YCKIAIHIOE PeCcoIliai3alliio.

TakuM 4yMHOM, KpuUMiHaJbHA CyOKYyJbTypa BHUCTyIAa€ HE JIMIIUE COL[aJIbHUM
dbeHoMeHoM, a ¥ cepilo3HHM (HAKTOPOM PHU3HKY, IO 3arpokye ePEeKTUBHOMY
3a0€3MEUeHHI0 TIPaB JIIOJMHUA B YCTAHOBaX BUKOHAHHSA TOKapaHb. i JOMiHyBaHHS
dbopmye atMocepy HACHIBCTBA, CTpaxXy Ta 3alie’KHOCTI, MEPEIIKOKAE peai3allii
MpaB 3aCy/HKEHUX 1 MiApUBAaE MOXKIWBICTh IXHHOTO BUITPABJICHHS i MOBEPHEHHS 10
cycninbcTBa. TOMy HEOOXITHO TOCHIIOBAaTH 3aXOAM MPOTUAIT KPUMIHAIBHINA
CyOKyJIbTypl B YCTaHOBaX BHKOHAaHHSI MOKapaHb 4Yepe3: (popmyBaHHs Oe3MeHHHMX
MaJux Tpym, Kypcu «AHTUCYOKYyJIbTypa, CHCTEMY JIOBIpM MDK IEpPCOHAIOM 1
3aCy/UKEHUMHU, KyJIbTYpPHI Ta TBOpYl CTYAli, mpodeciiiHe HaBYaHHS 3 peaJTbHUMU
poOOTOAABIISIMU, MEHTOPCHKY IIporpaMy «PiHuii piBHOMY», ICUXOJIOTIYHA MIATPUMKA
1 poOota 3 TpaBMamu, OOMEXKEHHS BIUIUBY «HETATUBHUX JIJEPiBY», MIATPUMKA
3B’SA3KIB 13 POJAMHOIO Ta Yepe3 CIIBIPALI0 TPOMAIH, MO 1 yCTaHOB.

CnucoK BUKOPUCTAHMX JKepeJi:
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OCHOBH HALNIOHAJIBHOI'O 3AKOHOJABCTBA YKPAIHHU OO0
HAJAHHA ITEPHIOI JOMEIUYHOI JOIIOMOI'M

OcHoBHuii 3aK0oH YKpaiHu y CT. 3 BU3HAE JIIOJIUHY, i1 )KUTTS 1 370POB'sl, UECTh 1
T1HICTh, HEAOTOPKAHHICTD 1 O€3MEeKy HAMBUIIOO COLIAJIBHOO HIHHICTIO B YKpaiHi, a
cT. y 49 — rapaHTye KOXHIA JIIOAMHI TPaBO Ha OXOPOHY 3/0POB'S, MEIUYHY
JOTIOMOTY Ta MEeJMYHE CcTpaxyBaHHs. Jlep:kaBa CTBOPIOE YMOBH JJisi €(PEKTUBHOIO 1
JOCTYNMHOTO (0€30IJIaTHOTO) HJisi BCIX TPOMAASIH MEIMYHOTO OOCIYyroBYBaHHS Yy
JEp>KaBHUX 1 KOMYHAJIbHUX 3aKJIaJ]aX OXOPOHU 37J0POB'.

BpaxoBytoun, mo HamioHnaneHa momimiss YKpaiHM — e UEHTpaJbHUM opraH
BUKOHABYOI BJIAAU, SKUW CIYKUTh CYCHNUIbCTBY ILUISXOM 3a0€3ME€YEHHS OXOPOHH
npaB 1 cBobon moaunu (cT. 1 3akony Ykpainu «lIpo HarionansHy mominitoy), nen
000B’SI30K TaKOK CTOCYETHCS 1 11 MiIPO3ALIIB, SIKI y cepi OXOpPOHH 3A0POB'sI IOBUHHI1
BXKUTH BCiX nependaueHux 3akoHoM Ykpainu «IIpo ekcTpeHy MeauuHy ITOTOMOTY»
3ax0MiB I 3a0€3MeUeHHs] HaIaHHsI €KCTPEHOI MEIMYHO1 JOTIOMOTH 1HIIUM 0C00aM,

AxmyanvHi npodiemu npasoeoi HayKu ma npasooxopoHHOI OiNbHOCIIE 22 epyons 2025 p.



114

Kl 3HAXOMATHhCS y HeBiakinamHoMy ctadi (m. B cT. 10 OcHOB), y TOMy 4wHCII
1HO3EeMIIM Ta ocobaM 0e3 TPOMAaJISTHCTBA, sIKI MOCTIMHO MPOXKUBAIOTh HAa TEPUTOPIi
VYkpainu, ocobaMm, SKUX BH3HAHO ODLKEHIsIMH abo ocobamu, $Ki MOTPEOYIOThH
JI0JTaTKOBOI0 3aXHCTY, IHO3EMIISIM Ta 0co0aM 0e3 rpoMaJITHCTBA.

BiamosinHno nmo crarri 6 3akony VYkpainu «llpo ekctpeHy wMeauuHy
nornoMory», KoHieniii po3BUTKY CHUCTEMHU €KCTPEHOI MEIUYHOi JOTMOMOTH,
cxBasieHOi po3nopskeHHsm Kabdinery MinictpiB Ykpainu Big 22 tpaBus 2019 poky
Neo 383—p, ta mynkry 8 [lonoxenus mpo MiHICTEpCTBO OXOPOHH 370pPOB’ sl YKpaiHH,
3aTBepAkeHoro mocraHoBoto KaOinery MinictpiB Ykpainu Big 25 Gepesns 2015
poky Ne 267, 3 METOIO0 yIOCKOHAJICHHS HaJaHHS JTOMEANYHOI JTOMTOMOTH 0co0aM Mpu
HEBIJIKJIAIHUX CTaHaX MIHICTEPCTBOM OXOPOHU 3710poB’sa BUAAaHO Haka3 (09.03.2022
No 441). Ilum Haka3oM 3aTBEp/UKEHO NEPENIK CHUTyalld Ta MOPSIOK HadaHHS
JTOMEINYHOI TOIOMOTH. A caMe:

CHUHJPOMI JIOBTOTPHBAJIOTO 3JaBJICHHS

1 [Topsimok HaJaHHS JIOMEJIMYHOI JIOTIOMOTH  JIOPOCIUM  TIpHU
panToBiM 3yNHUHII KPOBOOOITY

2 [Topsgok HamaHHSA JAOMEIWYHOI JOMOMOTH JITSM TIpH PaNTOBIA  3YMHHIN
KpOBOOOITy

3 [Topsimok  HamaHHS AOMEAUYHOI JIOMIOMOTH TOCTPaXJajduM IpHU
MOpYyIIEHH]
MPOXIAHOCTI BEPXHIX AMXATbHUX IUIAXIB — 0OCTPYKLis CTOPOHHIM TLJIOM

4 [Topsgok HagaHHS JOMEIWYHOI JOTIOMOTH TIOCTPAaXKAAIMM TIPH  MAaCHBHIN
30BHIIIHIA KpOBOTEYI

5 [Topsimox HamaHHS JOMEAMYHOI JOMOMOTH MMOCTpaXAJIUM TIpU MiA03pI Ha
TOCTPHUI MO3KOBUH 1HCYJIBT

6 [Topsimox HamaHHS JOMEAMYHOI JOMOMOTH MMOCTpaXAIUM TIPU MiA03pI Ha
rocTpuil iHpapKT Miokap/a

7 [Topsimox HamaHHA JOMEIUYHOI JOMOMOTH TMOCTPAXKIAIUM TMpPH TMPOHUKHIN
TpaBMi I'PYAHOI KIITKU

8 [Topsgox HamaHHS AOMEIWYHOI JOMOMOTH TMOCTPXJAIWM TMpH TyMid TpaBmi
TPYAHOI KIIITKH

9 [Topsimox HafgaHHS JAOMEAMYHOI JOMOMOTH MOCTPAXAAIUM TIPH TMPOHUKHIN
TpaBMi Y€pPEBHOI TOPOKHUHU

10 [Topsimok HamaHHS JOMEIMYHOI JOMOMOTH MOCTPXKAATUM TpPH TYMHiH TpaBMmi
OpraHiB Y€peBHOI MOPOKHUHH

11 [Topsimox ~ HajmaHHS JOMEAMYHOI JIONMOMOTH TIMOCTPXKIAUIUM TPH  MiA03pi |
MONIKOKEHHS XpeOTa

12 [Topsgox HamaHHS JOMEAMYHOI JOMOMOTH TMOCTPaXAJIMM TIPU MiA03p1 Ha
TpaBMYy T'OJIOBH

13 [Topsimox HamaHHS JOMEAMYHOI JOMOMOTH TMOCTPXAAJWM TIpPH TMiI03pl Ha
MepPEJIOM KiCTOK KIHITIBOK

14 [Topsamok HagaHHS JOMEIWYHOI JOMOMOTH IOCTPAXIAJUM IIPU
TpaBMATUYHIN aMITyTamii

15 [Topsimoxk  HagaHHS  JIOMEOUYHOI JOMOMOTH MOCTPAXKIAIUM  IPHU
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16 [Topsaok HamaHHS AOMEAUYHOI JOTIOMOTH TOCTPAKIAIUM TIPH IMi03Pi HA MIOK

17 [Topsgok  HamaHHS JOMEIWYHOI JIOMOMOTH TMOCTPKIAIUM TMPH  TiA03pl |
TepeI03yBaHHs OIMoigaMu

18 [lopsigox HamaHHS JOMEAMYHOI JOMOMOTH MMOCTpaXAAJIUM TpPU MiA03pI Ha
rocTpe OTPYEHHS HEB1JOMOIO PEUYOBHHOIO

19 [Topsiaox HamaHHS AOMEAMYHOIT JOTIOMOTH OCTPAXKIATUM IIPU TEPMIYHHUX OMiKaxX

20 [lopsimox  HagaHHA JOMEAMYHOI JOMOMOTM MOCTPAXAAUIUM IIPU
3araJIbHOMY TIEPE0X0JIOKEHHI Ta/a00 BIIMOPOKEHHI

21 [Topsiiok HagaHHS TOMEANYHOT JOTIOMOTH MOCTPAKIAIUM IIPH Cy0Max

22 [Topsimox HamaHHS AOMEAMYHOI JOTIOMOTH MOCTPAXKIATUM MPH MOITKOKEHHI 0OUei

23 [Topsgok HamaHHS JOMEAMYHOI JOTIOMOTH MOCTPAXKIATUM IIPH TEILIOBOMY yapi

24 [Topsimok  HamaHHA JIOMEIMYHOI JIOMOMOTH  TOCTpPaXJajduM IpU
YPKEHHI CJICKTPUIHUM CTPYMOM a00 OJIMCKaBKOIO

25 [Topsaok HamaHHS JOMEIUYHOI JOTIOMOTH MPU YTOTUICHH]

26 [Topsaok HamaHHS AOMEAUYHOI JOTIOMOTH MOCTPAXKIATUM MpH aHadimakcii

27 [Topsaok HagaHHS JOMEIMYHOI JOTIOMOTH TIOCTPAXKIATUM TIPH TIMMOTIIKEMIi;

28 [Topsimok HagaHHS JOMEAUYHOI JIOTIOMOTH MTOCTPAXKAATIUM 3 TPABMOKO

29 [Topsimok HagaHHS JOMEAMYHOI JOMOMOTU TMOCTPaXJAIUM B yMOBax OOHOBUX
Tl / BOEHHOTO CTaHy

Crnncok BUKOPUCTAHMX JIJKepeJt:
3akon Ykpainu «IIpo Hamionansny momimito» Big 02.07.2015p. - Ne 580

-VII (penaxkiis Big 16.01.2026p.).

Ne 5081-VL

3akon Ykpainu «IIpo ekcrpeny meanuny aornomory» Big 05.07 2012 p. -

Hakaz MO3 Vkpainn «lIpo 3aTBepmkeHHs TOPSAIKIB HaJlaHHA

JTIOMEUIHOT JOIIOMOTH 0co0aM MpU HEeBIAKIAIHUX cTaHax» Big 9 Oepe3ns 2022 p. Ne

441.

(www.umj.com.ua/uk/novyna-230549-zatverdzheno-poryadki-nadannya-

domedichnoyi-dopomogi).
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BOTHEBA IIIATOTOBKA TA OBTPYHTOBAHA MITO3PA:
POJIb CTPECOCTIMKUX PILIEHDL Y KPUMIHAJILHOMY
MPOLECI

AKTyanpHICTh JociikeHHs. OOrpyHTOBaHa mifo3pa € 0a30BUM JIOKa30BUM
CTaHAAPTOM KPUMIHAJIBHOTO MPOILECY, IO BHU3HAYAE JIOMYCTHMI MEX1 JAEp>KaBHOIO
BTpy4YaHHs y mpaBa moauHu. Came BOHA CIyrye BiIIMPaBHOIO TOYKOK Jis
3aCTOCYBaHHS MPUMYCOBHUX 3aXOJ(iB, BKJIIOYHO 3 3aTPUMAHHSM YU BUKOPHUCTAHHAM
cuau. BomHouwac y peasipHIN MOJINEHCHKIM iSJIBHOCTI, OCOOJIMBO B CHUTYaIlIsIX
MOTEHI[IHOT 30pOiHOI 3arpo3u, (GopMyBaHHS OOTPYHTOBAHOI Mi03pU BiOyBa€eThCA
B yMOBax JedilUTy Yacy, HEMOBHOTH 1HQOpMallii Ta 3HAYHOTO TMCHUXOEMOIIMHOIO
HABAHTAXKEHHSI.

€Bpomnelcbkuil cyJ 3 MpaB JIOAMHM HEOAHOPA30BO HAroJolIyBaB, IO
OoOrpyHTOBaHa Tio3pa Mae (aKTUYHUN XapakTep 1 3aJIekKuTh Bl 1HPOpMaLii,
JOCTYITHOT NPALliBHUKY MOJILII B KOHKPETHUA MOMEHT MOJii, a HE BiJ JaHUX, SIKI
3’SBISIIOTBCS B pe3yibTaTi mojanbeiioro po3ciigyBanns [1].  Lle cTBOproe
HANPYKEHHSI MK PETPOCTIEKTUBHOIO IOPUIUYHOIO OLIHKOIO Ta PEaTbHUMU YMOBaMHU
YXBaJICHHS PILLIEHb “TyT 1 3apa3”.

[IpoGnema monsirae B TOMY, L0 KPUMIHAJbHO-NPOUECYAIIbHUM CTaHAApT
OOTpYHTOBAHOI MiJO3PH 3a CBOEIO MPUPOJIOI0 € 00’ €KTUBHO-PALlIOHAIBHUM, TO1 5K Y
MPaKTHUIIl TOJIIEWCHKOTO pearyBaHHs BiH 4acTO (POPMYETHCS SIK pe3yJbTaT MUTTEBOI
KOTHITUBHO1 OIIIHKH TI1]] BILIMBOM CTpecCy. Y CUTyaIlisiX, OB’ SI3aHUX 13 MMOTEHI[IHHUM
3aCTOCYBaHHSIM BOTHEMAJIbHOI 30poi, MOMICHChKUI HE Ma€ MOXJIHMBOCTI JIATH Ha
OCHOB1 TIOBHOi JOKa30BOI KapTHHHW, a 3MYIICHUN YXBaJlOBaTH pIIICHHS 3a
MiHIMQJIBHIM HA0OPOM O3HAK.

Amnaniz nokrpunu Ta 3akoHonaBctBa. €CIUI y cnpasi McCann and Others v.
the United Kingdom minkpecnus, 10 MPaBOMIPHICTh /il MPaBOOXOPOHIIIB MOBUHHA
OLIIHIOBATHCS 3 ypaxyBaHHSM 1H(QOpMaLlii, SKO0 BOHU PEAJbHO BOJOJIIM B MOMEHT
MOJii, @ He HAa OCHOBI Mi3HIIIOI peKOHCTPYKUIi (pakTiB [2]. Takuit miaXix akTyamtizye
MUTaHHS: KM YMHOM KpHUMiHAJIBHHM MPOIIEC Mae BPaxOBYBAaTH BIUIMB 4Yacy i CTpecy
Ha (opMyBaHHs Mig03pu?

CyuacHi eMmipu4Hi JOCTIIKEHHS JOBOJAATH, 110 B yMOBAax 3arpo3u >KUTTIO
KOTHITUBHI MOKJIMBOCTI JIFOJJMHU 3a3HAIOTh CYTTEBUX 3MIH. 3T1AHO 3 JTOCTIIKEHHSIMHU
HeBina Kuinrepa, y CTpecoBUX CHUTyaliiX BIAOYyBa€TbCS 3BYXKEHHS YBarw,
CIIOTBOPEHHS YaCOBHUX OI[IHOK Ta JOMIHYBaHHS aBTOMAaTH30BaHUX PEAKIIA HaJ
aHamiTiaHuM MucieHdsM [3]. Lle He o3Hadae BTpaty parlioHaAIBHOCTI, OJTHAK 1CTOTHO
oOMexye oOcsr iH(opmallii, TOCTynHOI cy0’€KTy B MOMEHT YXBAJICHHS PIILICHHS.
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IOpuanunuit  cranmapt ‘“00’€KTHBHOTO crocrtepirada”, chopMyIbOBaHUN
€CIUI y cnpasi Fox, Campbell and Hartley v. the United Kingdom, nepenbavae
HasBHICTh  (DaKkTiB, 3JaTHUX  MEPEKOHATH  CTOPOHHBOTO  PAIllOHAIBHOIO
cnoctepiraya [1]. IIpore B ymMoBax cTpecy MOJIIEHCHKUI HE MOXE JIATH K TaKun
CIIocTepirad, OCKIJIbKM HOT0 CIPUNHATTS JeTepMiHOBaHE (D1310JOTTYUHUMH PEAKITISIMU
opranizmy. CaMme I PI3HUIS MK “TIPOIECyaIbHOIO0 JIOTIKOK 1 “II0JCHKOIO
PeaKIli€r” CTBOPIOE CKIIAIHICTD Y MOIAJIBIITNA MPaBOBIN OITIHIII.

[ToHATTS OOIPYHTOBAHOI MiJIO3pU y KPHUMIHAJIBHOMY TIPOIECi TPaTUIIHHO
PO3TISAAETHCSA K MiHIMAIBbHUN JTOKAa30BUM CTaHIApT, IO 3a0e3nedyye OalaHC MIX
e(peKTUBHICTIO KPHMiHATBHOTO MEPECITiTyBaHHs Ta TapaHTiAMH NpaB JIOIUHHA. Moro
KJIFOUOBOIO O3HAKOK € HasABHICTh (akTiB abo iH(popmarlii, 3JaTHUX I[EPEKOHATU
00’€KTUBHOrO CHOCTEpIraya y MOKJIMBIA MPUYETHOCTI OCOOM 10 MPABOMOPYILIECHHS.
Taka KOHCTPYKIISl € JIOTIYHOK ISl YMOB CIII40i a00 CyIOBOi AiSTBHOCTI, OJHAK
BOHA ICTOTHO YCKJIQHIOETHCS Yy CUTYAIIisSIX OTIEPATHBHOTO pearyBaHHS.

VY Bunajkax MmoTeHIiHOT 30poHOT 3arpo3u MoMiIeHChbKUu popMye Tia0o3py He
[UISIXOM TIOCIIJJOBHOTO aHajli3y JOKa3iB, a B YMOBax Je(]iluTy dYacy, HENOBHOTHU
iH(dopMaIlii Ta BUCOKOTO PIBHS MCUXOEMOLIHOro HampykeHHs. L1 dbaktopu He €
BUITAJIKOBUMU YU TOOIYHUMU — BOHHU CTAHOBJISTH HEBI €MHY XapaKTEPUCTUKY
CIIy»KOOBHUX CUTYaIlI{ MiABUIIIEHOTO pu3uKy. Came ToMy ¢hopMyBaHHsS OOIPYHTOBAHO1
MiI03pM B TAaKUX yMOBaxX Ma€ 1HINY KOTHITUBHY NPUPOAY, HIXK Yy CIOKIHHOMY
MPOIECyaTbHOMY CEPEIOBHIIII.

[IpakTka €BpONEWCHKOro Cyay 3 IMpaB JIOJWHA JAEMOHCTPYE IMOCTYIIOBE
YCBIIOMJIEHHSI i€l BiAMIHHOCTI. Y cnpaBi McCann and Others v. the United
Kingdom Cyp Haronocus, 110 OLIHKAa MPaBOMIPHOCTI /il MPaBOOXOPOHIIIB NOBUHHA
3MIMCHIOBATUCA 3 YpaxyBaHHAM 1H(opMaIllii, SKO BOHH peaJbHO BOJOALIA B MOMEHT
YXBaJCHHS PIIICHHS, a HE HA OCHOBI MOBHOI KapTHUHM MOJ1i, BIATBOPEHOI 3TOJ0OM Y
nporect po3schiayBanHs [2]. Takuil migxig (QakTUYHO BHU3HAE, 10 CTaHIAPT
OOTPYHTOBAHOI MIJO3PH Ma€ JUHAMIYHUN XapakTep 1 3aJeKUTh BiJi KOHKPETHOTO
1H(pOopMaIIHOTO T0JIs1 Cy0’ €KTAa.

[TcuxodizionoriyHi JOCTIIKEHHST MiIATBEPUKYIOTh, III0O B YyMOBaX CTpecy
KOTHITHBHI ~MOXJIMBOCTI  JIIOJMHM  3a3HAIOTh ICTOTHOI TpaHcdopmamii. 3a
pesynabTaTamu  gochimkeHs JleBima KimiHrepa, y cuTyamisix 3arpo3d SKHUTTIO
BiJI0YBA€ThCS 3BY>KEHHS yBaru, COTBOPEHHS YaCOBHMX BIIUYTTIB Ta MEpeopieHTallis
MHUCJICHHSI 3 aHAJITUYHOTO Ha peakTuBHE [3]. YV TakoMy cTaHi cyO’€KT 3aaTeH
o0poOysiTH  MeHmM  obcsr  iHdopmalii, oaHaKk poOUTh 1€ IMIBHUAINIC 1
30CEPEIKYIOUNCh Ha KITFOUOBUX O3HAaKaX HEOE3MeKH.

[le mMae TOpUHIMTIOBE 3HAYEHHS [JISI PO3YMIHHS MTPHUPOAU OOIPYHTOBAHOI
nigo3pu. Bona dopmyerbest He SIK pe3yJsibTaT JOTIYHOT PEKOHCTPYKIT Moii, a sk
orepaTUBHA OIlIHKa PU3UKY, 3aCHOBaHA Ha OOMEXKEHOMY HaOopi curHajiB. Bumora
710 TIOJIIIIEMCHKOTO JISITH 3a CTaHIapTaMH aHATITUYHOI PaIliOHAIBHOCTI, TPUTAMAaHHOT
CYyJOBOMY pO3TJsily, HE BIAMNOBIIAE PEATbHUM MOMKIMBOCTAM  JIFOJICHKOTO
CIIPUMHATTS B yMOBAaX CTPECY.

VY 11b0My KOHTEKCTI BaXXJIMBY pouib Binirpae nosutis €ECIUI, cpopmynpoBana y
cupasi Armani Da Silva v. the United Kingdom, ne Cyn 3a3HauuB, 110 MPaBOMIpPHICTb
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Aiil TIPaBOOXOPOHIIST BH3HAYAETHCS HAABHICTIO JOOPOCOBICHOTO Ta 00’ €KTHBHO
BUIIPABJIAHOTO TIEPEKOHAHHS IOJO0 ICHYBaHHS 3arpo3d, HAaBITh SAKIIO 3T0J0M
3’SICy€eThCs, 10 Takoi 3arpo3u (aktuuHo He Oymo [4]. Llewt miaxim mg03BOJIsIE
MO€THATH TTPABOBY OIIHKY 3 peaJbHUMU YMOBaMU IPUUHSATTS PillICHb.

BaxxnuBUM YMHHHKOM, IO BIUITMBAE Ha SIKICTb (DOPMYBAHHS TaKol IMiJI03pH, €
piBeHb mpodeciiiHoi MiArOTOBKY MoJlineichkoro. BorueBa Ta TakTW4yHA MiArOTOBKA
(GhopMyIOTh CTIMKI MOBEAIHKOBI aITOPUTMHU, K1 3HIKYIOTh 3QJICKHICTh PIllIEHb BiJ
XAOTUYHUX eMOLIMHUX peakiiii. [TiaroToBaeHui mpaliBHUK MOJIIT 3/JaTeH TOYHIIIIe
imeHTu(iKyBaTH 3arpo3nuBi [ii, MIBUAINIE CHIBBIAHOCUTH PHU3MKU Ta MpUWMATH
pIIIICHHS, 1110 BIAMOBIAAIOTH K BUMOTaM O€3TeKH, TaK 1 MPUHITUITY MPOTIOPIIIHHOCTI.

BucHoBku. TakuMm 9WHOM, BOTHEBa MiATOTOBKAa HAOyBa€ 3HAYCHHS HE JIUIIE
eJIeMeHTy MnpoQeciiHOi KOMIIETEHTHOCTI, a W 1HCTPYMEHTY KpHUMIHAJIbHO-
nporecyanbHoi 0e3neku. Bona cripusie opmyBaHHIO OUTbII niependadyBaHOi MOAEI
MOBEIHKH Ta 3MEHIIY€ PU3UK MOMUIKOBOrO ad0 HaJAMIPHOTO 3aCTOCYBaHHS CHIIU. Y
MOEHAHHI 3 HAJIEKHUM JOKYMEHTYBAHHSIM IHIUICHTIB, Ha HEOOXITHOCTI SKOTO
naroyomryBas €CIII y cnpaBi Giuliani and Gaggio v. lItaly [5], 1e cTBOpIO€E
MIATPYHTS JUIsl CIIPAaBEIJIMBOI Ta 30a71aHCOBAHOT MPABOBO1 OIIIHKY J1M MOJIIEHCHKUX.

OTxe, 00rpyHTOBaHA M103pa B CUTYAIlIsIX MOTEHIIMHOT 30pOiTHOT 3arpo3u € He
JUIIE IOPUIUYHOI0, a i KOTHITUBHO-TIOBEIIHKOBOIO KaTeropiero. Bona gopmyerbces
1] BIUTMBOM dYacy, CTpeCy Ta OOMeXeHOro iHGOpMAIiiHOTO MOJs, 0 3YMOBIOE
HEOOXIHICTh ajamnTailii KpUMiHaJIbHO-TIPOLIECYAIbHUX MIAXOAIB 0 OILIIHKA TaKUX
pilIEeHb.

[Ipaktuka €CIIJI nemMoHCTpye, 10 clpaBeiMBa MpaBoBa OLIHKA MOXJIMBA
JIUIIE 32 YMOBH BpaxyBaHHS J0OPOCOBICHOTO MEPEKOHAHHS MOJILENCHKOTO Ta YMOB,
y AKUX BOHO cdopmyBasiocsi. BorHeBa miAroToBka B IbOMY CEHCl BHUCTYIA€ HE
MPOCTO €JIEMEHTOM TPOQeciiHOI KOMIIETEHTHOCTI, a MEXaHI3MOM KpHUMiHAJIbHO-
MpoliecyaibHOi O€3MeKH, SIKU 3MEHIIY€E PU3UKU MOMUIIKOBOT €CKaJlallii Ta MiABUIILY€E
nepea0avyBaHICTh MOJIIEHCHKUX PIIICHD.
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Abstract. The article explores the evolution of the institution of material
liability in Ukrainian labor law, particularly its regulatory framework, theoretical
foundations, and judicial practice. The key issues related to the outdated Labor Code
of Ukraine (LCU) are identified, as it does not fully reflect modern challenges and
the needs of labor relations, especially in the context of European integration
processes and labor law reform. The provisions of the current legislation and the
latest draft of the Labor Code of Ukraine are analyzed, highlighting new approaches
to regulating material liability, particularly expanding the possibilities of contractual
regulation of employees' liability. The author reviews scientific research by leading
Ukrainian legal scholars on material liability and identifies issues that remain
debatable or require additional legislative regulation.
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MartepianbpHa BiIMOBINATBHICTE CTOPIH TPYAOBOTO JOTOBOPY € MPEIMETOM
HAyKOBOTO aHaJi3y Ta JOCIIDKCHHS Bxe TpuBanuii 4ac. [IpoGnemu martepianbHOT
BIJINOBIJIAJILHOCT] 3HAWIUIM CBO€ BIIOOpa)K€HHS y Mpausx Takux BueHux sk: H.B.
Bacunwsuenko, B.C. Benenukros, J[.M. Kpasnog, B.B. Koctin, O.M. JIyk'sHUHKOB,
C.M. Ilpuwmunko, C.B. Cunenxo, IL.P. CraBuckkuii, HM. XyTopsH Ta I1HIIUX.
3aKoHOJaBIIeM MOCTIHHO BHOCATHCA 3MiHM 10 K3nll, siki 0coOMMBO aKTHBI3yBaIUCh
Miciasi TOBHOMACIITA0OHOTO BTOPTHEHHS Ha TepuTopito Ykpainu. KabGinetom
MinictpiB YKpaiHu 3alpOrNOHOBAHO 10 MPUUHATTS HapiJaMEHTOM JOOINpalbOBaHUN
npoekT TpyaoBOro KOAEKCY, IKHM MICTUTh PSIJT SIK O3UTUBHUX, TaK 1 CYNEPEUWIMBUX
noyio’keHb. llell MpOeKT MEeBHMM YHWHOM 3MIHIOE 1 PETYJIIOBaHHA 1HCTUTYTY
MaTepiaibHOI BIAMOBIAAJIBHOCTI, MPOTE, CIiA 3a3HAYMTH, L0 PsSA MUTaHb TaK 1
3aNUIIAIOTHCS  HEBUPIIMIEHHMMU. B 3B'SA3Ky 13 [HMM aKTyali3ye€TbCs MHTAHHSA
BJIOCKOHAJICHHSI IHCTUTYTY MaTeplaJbHOI BIAMOBITAIBHOCTI, BUPOOIEHHS yCTaleHOl
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TOYKH 30py Ha HOro mpoOiieMH Ta MONIYK NUISXIB JJIA 1X HaJIeKHOTO HAayKOBOTO
PO3B'sI3aHHS Ta 3aKOHOJJABYOT0 3aKPIIJICHHSI Y MallOyTHbOMY.

KoHnentyaibHUM y BJOCKOHAJICHH] IHCTUTYTY MaTepiaabHOT BIIIOBIIAJIBHOCTI
€ (opMyBaHHS TPHUHIMIIOBUX IOJIO)KEHb, HA SKUX TIPYHTYBaTUMEThCS ManOyTHE
TPyJlOBE 3aKOHOAABCTBO. OJHUM 13 TaKUX TMOJOXKEHb, MAa€ CTAaTU MPUHIIMI
3aKOHOJIABUOTO BU3HAYEHHS BIAMOBIAAIBHOCTI, i MEX Ta MOPSAKY NPUTSITHEHHS 32
BUYMHEHE MaTepiajbHe mpaBonopyiieHHs. Binacue kaxyuu, ynnnuit K3I1I1 nanexuaum
YUHOM peryioe e nutaHHs y cT. 130: mnpu mnokianeHHi MarepiaabHOi
BIJIMOBIAAIFHOCTI TpaBa 1 3aKOHHI 1HTEPECH MPAallIBHHUKIB TapaHTYIOTHCA IUIIXOM
BCTAQHOBJICHHS BIAMOBIJATBHOCTI TUIBKU 3a MPAMY JIHCHY IIKOAY, JHILIE B MEXax 1
MOPSIZIKY, NepeadayeHnX 3aKOHOAABCTBOM, 1 32 YMOBH, KOJIM Taka IIKOJa 3alo/isHa
MIIIPUEMCTBY,  YCTaHOBI, Opradizauii BUHHUMH  OPOTUIIPABHUMH  JIIMH
(6e3mismbHIcTIO) mpaniBauka [1]. C.M. Ilpununko XxapakTepusye I1HCTUTYT
MaTepiaJibHOI BIAMOBIJATBLHOCTI SIK OJWH 13 BHJIB IOPUIWYHOI BIJMOBIIAJIBHOCTI
(mopsia 3 KpUMIHAJIBHOIO, aIMIHICTPATUBHOIO 1 JUCIUTUIIHAPHOIO), HOMY MpUTaMaHHI
meBH1 crernu@iyHi 03HaKW W OCOOJIMBOCTI, a TaKOX CBIA MeXaHI3M IIPaBOBOTO
perymoBaHHs W peamizamii. Lli 0ocoOMMBOCTI BHHHUKAIOTh 3 TIOSBOIO TPYJIOBUX
IPABOBIIHOCUH MIK CTOPOHaMHU TPYJIOBOIO JOTOBOPY 1 MOB’s3aHI B3a€EMHOIO
BIIMOBIAIBHICTIO TIpaIliBHUKAa W poOOTOAABIS 3a HEBUKOHAHHS B3SITMX HUMH Ha
cebe OOOB’SA3KIB y pa3l HAcTaHHSA MaTepilaibHOI IIKOAH, 3aBAaHOI OYJb-SKOIO
CTOpOHOIO [2, c. 155]. He MoXHa HE OTOAUTHUCH 3 TAKOK TOYKOIO 30pYy - I1HCTUTYT
MarepiaiabHOi BiAMOBIIAIBHOCTI € OKPEMUM THCTUTYTOM TPYIOBOIO MpaBa, a YMOBH,
MEXI1 Ta pO3Mip TaKOi BIANOBIIAJbHOCTI MalOTh BU3HAYATHCh 3aKOHOM.

Opnak, y mpaugx okpemMux (axiBIiB 13 TPYyAOBOrO IMpaBa 1 MPOEKTHOMY
3aKOHOJABCTBI, MOXHa 3HAWUTH HE 30BCIM KOPEKTHE PO3YMIHHS 3arajbHUX 3acaj
MarepiaiabHOi BIAMOBIIAIBHOCTI. B IbOMY KOHTEKCTI 0Apa3y XOTUIOCh OW 3a3HAYUTU
m.22 ct. 92 KoHctutynii YKpaiHu: BUKIIOYHO 3aKOHaMHM YKpaiHU BHU3HAYAOTHCS
3acay  IMBUIBHO-TIPABOBOI  BIATOBIMAIBHOCTI; JisIHHSA, SKI € 3J0YMHAMH,
aJMIHICTPaTUBHUMU abo JTUCIUTUTIHAPHUMHU MPaBOIOPYIICHHSIMU, Ta
BiAMOBIAaNbHICTh 3a HHX [3]. Takum ymnoMm, KoHcTuTymiss YKpaiHW HE MICTUTH
HOpM, sKi O BH3Ha4YaJM HEOOXIJHICTh, PpETYNIOBAaHHSA 3acajJ MaTepiaibHOI
BIJIMOBIIAJTILHOCTI Ha PiBHI 3aKkOHY YKpaiHu. Bka3zaHOIO «IIMapUHOI0» BXKE
HaMarajuch CKOPUCTATUCh OKpeMi MpaBHUKMU Ta 3aKOHOTBOpIH. CBoro uacy JI.M.
KpaBiioB ananizyBaB moJioxkeHHs poekTy TpyaoBoro koaekcy Ykpainu Ne 1658 Bin
27.12.2014 Ta BHUCIOBUB JyMKY, IO CJIiJ TMIATPUMATH TIOJOKEHHS IHOTO
HOPMAaTHUBHO-TIPABOBOI'O JOKYMEHTY, 3TiJHO 3 SIKUM MarepiaibHa BIANOBIAAIBbHICTD
MpaIiBHUKIB MOXK€ BUHMKATH HA MIACTaBl Ta B po3Mipax, nepeadadyeHux TpyI0BUM
noroBopom [4, c. 126]. IIpoext TpynoBoro xoaekcy, sikuii noganuiit KMY y 2024
poIll JIEII0 CXOXK€ BHU3HAYa€ 3arajbHl 3acajd MaTepiajibHOI BiAMOBIIATBLHOCTI
MpaliBHAUKA. 30kpemMa, TPOEKT [OMyCKAae BHU3HAYCHHS YMOB MaTepialbHOT
BIJIMOBIAAILHOCTI MpAIliBHUKA y TPYAOBOMY JIOTOBOpI, KpIM TOTO, SIKIIO PO3MIp
npsAMoOi  MIACHOT MaWHOBOI TMIKOAM, IO MIAJATAE CTATHEHHIO 3 TIPAIliBHUKA,
MEPEBUILYE HOTO CEPETHBOMICSUHY 3apO0ITHY IUIaTy Ta MpaliBHUK BIIMOBUBCS BiJ ii
A0OPOBLIFHOTO BIIIIKOAYBaHHS, poOOTOaBEIb Ma€ MPAaBO 3BEPHYTHCS 10 Cyny [5].
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To6TO MPOEKT MOMMyCKa€e MOKIIMBICTH JOOPOBIIHHOTO MOKPHUTTS LIKOAH MPAI[iBHUKOM
(bakTinyHO y Oyab-skoMy po3Mipi. Haramaro, 1mo 3a nir04uM 3aKOHOJABCTBOM, Y
BUITQ/IKAaX IMOBHOI MaTepiajabHOI BIAMOBIJAIBHOCTI MpalliBHUKA, POOOTOMABIIIO CHiJ
3BEPHYTHUCH JI0 MICIIEBOTO Cyay. TaKuM YHHOM, IPOCTEKYETHCS YiTKA TEHJICHIIISI BCE
OLIBIIOTO TIEPEeXOAy A0 JAOTOBIPHOTO PEryJIOBaHHS TPYAOBHX BIJIHOCHH, IIO MOXKE
NPU3BECTU B MOJAJBIIOMY JI0 3BY>KEHHSI OOCATY Ta 3MICTY IpaB MpaliBHUKIB [6, C.
238].

[lle omHi€rO 13 MOMIMPEHUX MPUYUH TPYJOBUX CIOPIB € YKJIAQJCHHS JOTOBOPY
Ipo TMOBHY MaTepiaibHy BIAMOBIJANBHICTh MK pOOOTOJABIEM Ta MPAIliBHUKOM.
BigmoBigno nmo crarri 135-1 K3mll pmoroBopu mnpo mMOBHY MaTepiaibHY
BIIMOBIJANBHICTh YKJIQJAIOThCS JIMIIE y TUCHMOBINH (opmi 3 mpariBHUKaMu (110
nocsriau 18 pokiB), Kl 001MMarOTh Mocaau ad0 BUKOHYIOTh POOOTH, O€3MocepeaHbO
MOB’s3aHi1 13 30epiraHHsaM, oO0poOKO, MpoAaXeMm (BIAMYCKOM), MEPEBE3EHHSIM a0o
3aCTOCYBAHHSM Y MpOIecl BUPOOHMIITBA MepeaaHuX iM IiHHOocTel [1]. Sk 3a3HaueHo
y crarti 135-1, nepenik Takux mocaj 1 poOiT, a TaKOXK THIOBHM JTOTOBIP PO MOBHY
1HIUBITyaJIbHY MaTepialibHy BIAMOBIIAIBHICTh 3aTBEPIKYIOTHCS B TOPAJNKY, SKUAN
Bu3HauaeTbes: Kabinerom MinicTpiB Ykpainu. IloTpibHO momaTtu, 1o psia mocan i
poOIT MOB'I3aHUX 3 POOOTOI 13 MaTepiaiIbHUMH I[IHHOCTSIMU, HE MICTHTHCS B
ITepeniky Ned47, y 3B'i3Ky 3 HOIr0 3acTapuIiCTIO, IO OOMEXY€E MpaBo poOOTOAABIIS
Ha 3axucT BiacHoro maiHa [7, C.108]. IIpoext TpynoBoro koxaekcy 2024 poky
TaKOX BIJICHJIA€ HAC J0 MEPEJiKy Mocaja Ta pooiT, IKUi Mae po3poOUTH LIEHTPATIbHUI
OpraHoM BUKOHABYOi BJIaJy, 110 3a0e3neuye (GOpMyBaHHS JAECPKABHOI MOJITHKU Y
chepi TpyAoBUX BITHOCHUH. T0OOTO, pO3pOOJICHHSI TAaKOro MEPENiKy IMocaj Ta pooit
Ma€ CTaTH NPIOPUTETHUM 3aBJIaHHAM Y HAHOJIMKY1N NEPCTIEKTUBI.
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BIIVIUB HE®@OPMAJIbBHUX MOJIOAI’KHUX I'PYII HA
®OPMYBAHHS 3JIOYMHHOI MOBEAIHKY HEITOBHOJIITHIX

CyuacHi corianbsHi TpaHchopMaliii, 3yMOBIICHI IJ1o0ai3aliiHUMHU MPOIECaMH,
IM(pOBI3AIIEID Ta 3POCTAHHIM COL[IaIbHOI HECTAOUIBHOCTI, 1ICTOTHO BIUIMBAIOTh HA
YMOBH coIliaii3ailii HEMmOBHOJITHIX. Y I[bOMY KOHTEKCTI OCOOJMBOTO 3HAYEHHS
HaOyBae mpoOiiemMa BIUIUBY He(DOpMaNIbHHX MOJOJIDKHUX TpPyn Ha (popmyBaHHS
JIEBIAaHTHOI Ta 3JIOYMHHOI MOBEAIHKH OC10, sIKI HE JOCIIJIN IMOBHOIITTS. 3JIOYMHHICTD
HETMOBHOJIITHIX, Oy/ly4d YyTIUBUM 1HIUKATOPOM CTaHy CYCILJIbCTBA, B1IOOpaXKae sk
3arajbHl KpUMIHOTEHHI TEHJEHIII1, TaK 1 cuerudigyHi 0COOIMBOCTI MiTITKOBOTO BIKY,
NOB’s3aHI 3 MpOLECaMU CTAaHOBJIEHHS OCOOMCTOCTI Ta TOLIYKY COLIaJIbHOI
1I€HTUYHOCTI.

HedopmanbHi MOJOAIKHI TPYyNH € PI3HOPIAHUM COLIAJBHUM SIBUILIEM, IO
OXOILITIOE SIK BIJIHOCHO HEUTpaJIbHI 3a CBOIM 3MICTOM 00’ €JHAHHS 3a iHTEpecaMHu, Tak
1 TpynH 3 BUPAKEHOIO acOIlabHOIO a00 KPUMIHOTEHHOIO CIPSMOBaHICTIO. BoHu
dhopMyIOThCsl MMO3a MEKaMu OMIMINHUX COLIAIBHUX 1HCTUTYTIB, TaKUX SIK CIM S,
IIKOJa Y MO3alIKUJIbHI OpraHizailii, Ta IpyHTYIOTbCS Ha He(OpMalbHUX HOpMaX,
BHYTPIIIHIN 1€papxii i cnenu@iuHuX LIHHICHUX OpleHTauisax. JlJisi HemOBHOMITHIX
y4acTh y TaKMX TpylMax 4YacTO BHCTYIMA€E CIocoO0OM KoMmMeHcalli aediury
COIIAJIHOTO BU3HAHHS, EMOIIIHHOT MATPUMKH 200 MOUyTTS MPUHAJICKHOCTI.

Kpuminonoriuyuai AOCHTIPKEHHS CBII4YaTh, IO cCaMe TPYIOBHM XapakTep €
OJIHIEI0 3 BU3HAYAJIBHUX OCOOJMBOCTEH 3J0YMHHOCTI HemoBHOMITHIX. Hedopmanbhi
MOJIOADKHI TPYNH MOXYTh BHUKOHYBaTH (DYHKIIIO CEpeloBHUINA, Y SIKOMY
BiIOYBA€ThCS 3aCBOEHHS AHTUCOINIAIBHUX MOJIETICH TOBEAIHKHA, HOpMai3allis
HACWJIBCTBA Ta 3HEI[IHCHHS TMPaBOBUX 3a00pOH. 3a TaKUX YMOB TPYMOBHUU THCK,
MparHeHHs: J0 KOHQPOpPMI3MYy Ta CTpax COILaJIbHOTO BIATOPTHEHHS CYTTEBO
3HIDKYIOTh 1HIUBIAYyalbH1 Oap’e€pu nepe BANHEHHSM MPOTUIIPABHUX HisTHb.

Oco6mmBy poJib y (popMyBaHHI 3JI0YMHHOI TTOBEIHKH BIJIrpac MEXaHi3M Tak
3BaHOi AU(Qy31i BIAMOBIJATBHOCTI, KOJM Yy4YacTb y TPyl 3MEHIIYE CyO’ €KTUBHE
BIIUYTTS] OCOOMCTOI MPOBMHM 3a BUMHEHE. {711 HEMOBHOMNITHIX, MCHXIKA SKUX I
nepedyBae y cTajii aKTUBHOIO PO3BUTKY, L€ UYMHHUK Ma€ OCOOJMBO CHJIBLHUM
BIUTUB. Y Mexax HedOopMaJbHOI IpylH 3JI0YMHHI Jii MOXYTh CIpHUAMAaTHCA HE SIK
MOPYIIEHHSI 3aKOHY, a K CIOCI0 CaMOCTBEpIKEHHS, JNEMOHCTpaIlli JOSIbHOCTI 10
rpynu ado JOCSATHEHHS! CUMBOJIIYHOTO CTaTyCy.
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Boanoyac HeopmanbHi MOJIOADKHI TPYHH HE CIIA PO3TISAATH BUKIIIOUHO SIK
JKepesio KpMMIiHOT€HHOTO BILTHBY. 1X poib Y GOpMyBaHHI MOBEIIHKM HEMOBHOMITHIX
€ aMOIBaJICHTHOIO Ta 3HAYHOIO MIPOI0 3aJIe)KUTh BiJ IIHHICHUX OpIi€HTAIlld T'pYIH,
pIBHS ii OpPraHi30BaHOCTI Ta CTYMEHS MPOTUCTABJICHHS ceOe o(IiHUM COllIaIbBHIM
HopMmaMm. [IpobGremMa BHHHMKae Hacamiepes TOJl, KOJIM Takl Tpynud HaOyBaroTh
CTIMKOIO acoIlajJIbHOTO XapakTepy, POPMYIOTh BIACHY CUCTEMY «HOPM», III0 BCTYIIA€
y KOH(JIKT 13 NPaBOMOPSIAKOM, Ta MATPUMYIOTh KpUMIHAJIbHI TPAKTHKU SK
NPUHHATHI @00 HaBITH OaXkaHi.

Y cydacHHX yMOBax J0JaTKOBUM (paKTOpPOM BIUIUBY Ha 3JIOYMHHICTH
HEMOBHOJITHIX CTa€ IU(GPOBE CEPEIOBHINE, SIKE PO3LIMPIOE MOXKIUBOCTI AJIs
(dbopmyBaHHS Ta (QYHKIIOHYBaHHS HE(OPMAIBHUX TPy Yy BIPTyaJIbHOMY HPOCTOPI.
OHnailH-COUIBHOTH ~ MOXYTh ~ BUCTYyHaTH  AK  KaTaji3aTop  paaMkani3auii,
HAaCUJIbHUIBKOI MOBEIIHKM a00 pOMAaHTHU3ALll 3JIOYMHHOI JISUIBHOCTI, IPU IBOMY
3HIKYIOUM €(DEKTUBHICTh TPAIULINHUX MEXaHI3MIB COLIaIbHOIO KOHTPOJII0. Brus
TaKUX TPYIl € MEHII TOMITHUM JJIs1 OaThKIB 1 TIEAAroriB, ajie HE MEHII 3HAYYIIIUM JIS
(dhopMyBaHHS CBITOTJISITY HETIOBHOJITHIX.

3 Mo3uIliii KpUMIHAJIBHOTO TpaBa Ta KPUMIHOJOTII BAKIMBUM € PO3YMIHHS
TOT0, IO Yy4YacTh HEMOBHOJITHBOTO y He(OpMaJbHIN IpyIll HE MOXE aBTOMAaTHUYHO
po3MIAIaTUCA K KpPUMIHOTEHHUW 4YMHHUK. OpHaK y TO€IHAHHI 3 1HIIUMHU
oOcTaBUHAMU — HEOJAronoiay4yHUM CIMEHHUM CEpEeJOBHUILEM, HU3BKUM pPIBHEM
MPaBOBOi KyJIbTYypH, BIJICYTHICTIO TMO3UTUBHUX COI[IQJIbHUX TEPCHEKTUB — TaKHi
BIUTMB 1CTOTHO MIJABUIIY€E PU3HK BTATHEHHS HEMOBHOJITHIX Y 3JIOYMHHY NISUIBHICTD.
Ile BUMarae KOMIUIEKCHOTO MIAXOAY 10 NPO(MUIAKTUKU 3JI0YMHHOCTI, IO MOETHYE
MPaBOBI, COLIAJIbHI Ta TICUX0JIOTO-TIEarOr1YH1 3aXO0/IH.

[IpodinakTuka HEraTUBHOrO BILIUBY He()OpMaNIbHUX MOJIOADLKHHUX TPYI Mae
IPYHTYBaTHCSA HE JIMIIE HA PEIPECHBHUX MeXaHi3Max, a HacaMIiepe] Ha CTBOPEHHI
YMOB [IJIi TO3UTHUBHOI colliaii3aiii HEMOBHOIITHIX. ﬂﬂeTBCH PO PO3BUTOK
JTOCTYITHUX (OPM MO3AMKUIBHOI 3aHATOCTI, MIATPUMKY CIMEH y CKIAJIHUX KUTTEBUX
oOcraBrHaX, (OpMyBaHHS MPABOBOI CBIIOMOCTI Ta HABUYOK KPUTUYHOTO MHCIICHHS.
BaxnuBoro € Takok MDKIUCIUIUIIHAPHA B3a€EMOJisS MPABOOXOPOHHUX OPTraHiB,
OCBITHIX YCTaHOB 1 COL[IaIbHUX CITYKO.

Takum uYuHOM, BIUTMB HEPOPMAIBHUX MOJIOADKHUX TPYN Ha 3JIOYUHHICTH
HETMOBHOJITHIX € CKJIQJHUM 1 0araTOBUMIpHHMM SIBUINEM, IO MOTPeOy€e TIHOOKOTro
HayKOBOTO OCMMCJICHHSI. YCBIJIOMJICHHS MEXaHi3MIB IIbOTO BIUIMBY JO3BOJISIE HE
JIMIIIE TOYHIIIE OLIHIOBATH KPUMIHOTE€HHI PU3UKH, a i po3po0saTH OUTbII eeKTHUBHI
CTparerii 3anoOiraHHs 3JI0YMHHOCTI Cepell HEMOBHOJIITHIX, OPIEHTOBAHI Ha 3aXUCT iX
MpaB, IHTEPECIB Ta MEPCIEKTUB COLIIAJIBHOTO PO3BUTKY.
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OIIHHI KATEI'OPIi KPUMIHAJIBHOI'O ITPOIIECY SIK YNHHUK
BU3HAYEHHSI IPABOMIPHOCTI 3ACTOCYBAHHS NOJIINENCHKOI
BOTHEIIAJIBHOI 365POI

[TocTanoBka npoOaemu. ITuTanHs MPaBOMIPHOCTI 3aCTOCYBAHHS MOJIUEHCHKUM
BOTHENAJIbHOI 30p01 HANEXWUTh 10 HAWUOUIBII CKIAJHUX MpOoOJIeM KpHUMIHAIBHOI
IOCTHULT, OCKUIbKM O€3M0CepeHbO IOB’SI3aHE 3 pealli3alli€lo MpaBa Ha KUTTS Ta
G13U4HY HEIOTOpPKaHHICTH ocoOu. 3akoH Ykpainu “IIpo Harionaneny mnomirio”
BU3HAYAE TIEPEITIK MIJCTaB JJIs 3aCTOCYBaHHS 30p0i, OJIHAK KIIFOUOB1 KPUTEPIl TAKOTO
pimeHHsT  chOpMyJIbOBaHI dYepe3  OIlIHHI TMOHATTA —  «peajlbHa  3arposay,
«HEOOXITHICTBY, KITPOTOPILINHICTEY, «HEBIIKIAAHICTEY [1].

VY KpuMIHaJIbHOMY HPOBAKEHHI CaM€ Ii KaTeropii BUKOPHCTOBYIOTBHCS JIs
OLIIHKK MPaBOMIPHOCTI A1 MOJIUENHCHKOro Ta BUPIMICHHS NUTaHHS MPO HASBHICTH
ab0 BIJCYTHICTh KpHMIHAJBbHOI BiAMOBIAadbHOCTI. IIpyM 1bOMy Taka OIlIHKa Mae
PETPOCIIEKTUBHUIN XapakTep 1 3[1MCHIOEThCS B YMOBAX MOBHOI iH(pOpMAIlii, TO1 5K
MOMILIENUChKUNA TpUIIMAE PIIICHHS B CHUTYyalli OOMEXEHOro 4acy, BUCOKOTO piBHS
cTpecy Ta iHpopmalliitHoi HeBU3HaueHOCTI. Lle 3yMOBIt0O€ 00’€KTUBHY Halpyry Mix
dbopMaTbHIMH IOPUIUIHUMU CTaHAAPTAMH Ta PEATbHUMHA YMOBAMH MPABOOXOPOHHOT
TISIBHOCTI.

AHani3 OCTaHHIX JOCHIKEHb 1 myOikalliii. ¥ HayKoBiil JiTeparypi JOCTaTHbO
ITUPOKO MPEACTABJICHI TOCTIIKEHHS, MPUCBIUCHI 3aCTOCYBAHHIO BOTHEMIAILHOT 30pOi
B TIOMIEHCHKIA [ISJIBHOCTI, a TaKOoX MpoOJeMaTHIll OIIHHUX IOHSATH Yy
KpUMiHAJIbHOMY Tiporieci. BomHoyac KOMITIEKCHI poOOTH, AKi O MOEIHYBaK aHaJI3
KPUMIHAJIBHO-TIPOLIECYATbHUX OIIHHUX KaTeropii, Mcuxo(di3ioioriyHl 0COOIMBOCTI
OPUMHATTA pIlIEHb Yy CHUTyallil 3arpo3d Ta TMOAAJbIIy CYIOBY OLIHKY Jif
MOTIIENCHKOTO, 3AIUIIAIOTHCS TOOAUHOKUMU [2, ¢. 39]. CaMe 151 MDKIUCIUIUTIHApHA
MpoTaJiMHa BU3HAYAE aKTyalbHICTh JOCIIIKCHHS.

Metorw maHOro MAOCHIKEHHS € aHajl3 OLIHHUX TOHSATh KPUMIHAJIBHOTO
MpoILIeCy Ta 3’ACYBaHHS iX BIUIMBY Ha MPABOBY OLIIHKY MPaBOMIPHOCTI 3aCTOCYBaHHS
MOJIIENChbKUM BOTHENAJAbHOI 30poi. Y MeXax JOCHIIKEHHS PO3IJISIar0ThCs
HOpPMATHBHI TIJCTaBM 3aCTOCYyBaHHsA 30poi, cyJoBa TpakTUKa YKpaiHM Ta
MIKHApOJIHI CTaHJAPTH, & TAKOX 3HaYEHHS MPOQeCciitHOT MiArOTOBKU MOJIILIEHCHKOTO.

Buknan ocHoBHOro marepianmy. OTke, 3ayBaXMMO, IO OIlIHHI TOHSTTS €
XapaKTepHOIO O3HAKOI KPHUMIHAJIBHOTO MPOIECYalbHOTO IMpaBa, OCKLUIbKU
3a0e3MevyyloTh THYYKICTh MPABOBOTO PETYJIOBaHHS Ta JI03BOJISIIOTH aJanTyBaTu
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HOPMY JI0 KOHKpeTHOi cutyamii. PasoMm 13 TUM iX BIIKpUTHIN XapakTep CTBOPIOE
pU3UK Cy0’€KTHBHOIO TIyMau€HHs, 0COOJMBO B YMOBAX 3aCTOCYBaHHS CHJIH.

Kpurepii 3acTocyBaHHs BOrHemaibHOi 30poi, BuU3HAaueHi y cT.46 3akoHy
Vkpainu «[lpo HamioHaneHy MOMIIIIO», Y3TOMKYIOTECA 3  MOJOKEHHSIMHU
KpuminaiibHOTO  KOJEKCY VYKpaiHM TMpo HEoOXiAHYy OOOpOHYy Ta KpalHIO
HEOOX1/IHICTh, a TaKOX 13 MIKHApPOJHUM CTAHJIAPTOM «aOCOJIIOTHOT HEOOX1THOCTI»,
chopMyIbOBaHUM Yy TpakTulll €Bponeiickkoro cyay 3 npas moaunu [3]. IIpore Bei
Il KpUTEPli MalOTh OIIHHY IIPUPOJTY, a X 3MICT 3aJIeKUTh BiJl KOHKPETHUX 00CTaBUH
noJiii Ta CIPUNUHATTS MOJIIEHCHKUM PIBHS 3arPO3H.

[IpuifHATTA pilieHs y CHUTyalll peaqbHOi HEOE3MEeKHu CYMpPOBOKYETHCS
XapaKTEPHUMH TCUXO(]I310JOTIYHUMHU  PEAKLIsIMU —  3BYXKEHHSM MOJsA 30Dy,
CIIOTBOPEHHSM CHPHHHATTS Yacy, JOMIHYBaHHSIM aBTOMATH30BaHUX PEAKIIA HaJ
aHATITUYHUM MHCIICHHSM. 32 TaKMX YMOB BHUPIIIAIbHOIO 3HAYEHHS HaOyBa€ piBEHb
BOTHEBOI Ta TAKTUYHOI MIATOTOBKH, SKUM JTO3BOJISIE€ 3MCHIIUTH KIIBKICTh IIOMHUIIOK 1
3a0e3neunTH OB MepedadyBaHy Ta KOHTPOIbOBaHY MOBEIHKY.

€BpoNencrKil Cy/1 3 MpaB JIIOJMHUA MOCTIZIOBHO HAroJolIye Ha HEO0OX1HOCTI
OIIIHIOBATH Jii MPaBOOXOPOHIIB 3 YpaxyBaHHSIM peaJbHOTO KOHTEKCTY MOAIl Ta
T0OpPOCOBICHOTO TIEPEKOHAHHS Y HASBHOCTI 3arpo3, a HE BUKIIOYHO 3 TMO3UIT
dbopmanibHOi BinnoBigHOCTI HopMi [3; 4]. TlomiOuuit miaxin chopmyibOBaHUN 1 B
npaktuili BepxoBuoro cymy CIIA, 3o0kpema y cnpasi Graham v. Connor, ne
3aMpoOBaKEHO CTAHAAPT OLIHKKA 1A 3 mo3ulli “po3yMHOro odinepa Ha MiICLI
noxii” [5].

BucHoBkHu. 3a3HaueH! MIOXOAW MAalOTh 1CTOTHE 3HAYEHHS I HAIlOHAIBLHOIL
MPaBO3aCTOCOBHOI TMPAKTHUKH, OCKUIBKH JJO3BOJSIIOTH TOETHATH KPUMIHAJIBHO-
MPaBOBY OLIIHKY 3 PeaIbHUMH TaKTUYHUMHU YMOBaMHU JisUIbHOCTI nojinii. J{omatkoBo
CiJ 3BEpHYTH YyBary Ha pojb HAJICKHOTO JOKYMEHTYBAaHHS 1HIMJICHTIB 13
3aCTOCYBaHHAM 30pOi, OCKUIbKM BiJl MOBHOTH (hiKcalli MOAll 3HAYHOKO MIpPOIO
3QJICKUTH 00’ €KTUBHICTH T01AJIBIIIOT IPABOBOI OIIHKH.

TakuM YMHOM, OIlIHHI TOHATTS KPUMIHAJIBHOTO TMPOIECY € KIIOYOBUM
IHCTPYMEHTOM  BHU3HAY€HHS  TMPABOMIPHOCTI  3aCTOCYBaHHS  MOJIIEHUCHKUM
BOTHENaJgbHOiI 30poi. BoHM 3a0e3neuyroTh THYUYKICTh MPaBOBOIO PETYJIIOBAHHS,
OJIHaK MOTPEOYIOTh TIIYMAUCHHS 3 ypaxXyBaHHSM PEATbHUX YMOB MPUHHATTS PIllICHb
y CUTYallll pU3HKY.

MixunapoaHi cranaaptd, chopmyiboBaHi y mnpaktuui €CIIJI ta gokTpuHi
«reasonable officer», opieHTYIOTh MPaBO3aCTOCYBaHHS HA OIIHKY A1l MOJIEHCHKOTO
3 MO3UIIi peadbHOro KOHTEKCTY Moali. Boruesa 1 TakTH4HA MIATOTOBKAa BHUCTYIIA€
OJIHUM 13 KJIFOUOBUX YNHHUKIB, 110 J03BOJISIE MIHIMI3yBaTH MOMMJIKU Ta 3a0€3MCUUTH
MPaBOMIPHICTh  3aCTOCyBaHHs cuid. Ilojganeini  JOCHIKEHHS MarTh OyTH
CIIpSIMOBaHI Ha BJOCKOHAJICHHsSI MIAXOIIB 10 I1HTEpHpeTalii OIIHHUX IMOHATH 1
PO3BUTOK IHTETPOBAHUX CTAHJIAPTIB OLIIHKU MOJIIEUCHKUX K.
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OCOBJIMBOCTI IPABOBOI'O PEXXUMY 3EMEJIBHOI JUISAHKH
AK OB’EKTA IUBIJIbHUX ITPAB

Abstract. A land plot is a special object of civil rights. According to civil law, it
has the status of an immovable thing, and in order to participate in civil legal
relations, it must be individualized. Peculiarities of the civil law regime of a land plot
are the obligation of state registration of rights to it; the obligation of notarial form
of tramsactions that regulate the emergence, transfer and termination of rights;
special rules for the acquisition of property rights by statute of limitations, special
rules for the performance of obligations, the subject of which is such real estate.

Karw4oBi cjoBa: 3emis, 3eMenbHa JUISHKA, O0’€KT IMBIIBHHUX TIPaB,
HEpPYXOME MaiftHO, Iep>KaBHA peecTparlisi MpaB Ha 3eMEIbHY JIISHKY.

Keywords: land, land plot, object of civil rights, real estate, state registration
of rights to a land plot.

[{uBiTbHE 3aKOHOMABCTBO HE MICTUTh BHU3HAUCHHS TOHATTS «3€MeJIbHA
JUIsSTHKay SK 00’ €KTa MUBUIBHUX TpaB, ajie PEeryJiroe mpaBo BJIACHOCTI Ha Hel (TiaBa
27 UK Ykpainu). HatomicTe Take Bu3HaueHHs nependadeno 4.1 cr.79 3K Vkpainu,
3TIHO SIKOi 3eMejbHa JUISTHKAa — 4YacTHUHA 3€MEeJIbHOI MOBEPXHI 3 YCTaHOBJIICHUMU
MEKaMH, TIEBHUM MICILIEM pO3TalllyBaHHs, 3 BU3BHAYCHUMU 11010 Hel nmpaBamu [1].

HeoOxigHo 3ayBakuTH, IO 3€MejbHA JUISHKA € CHeuu(piyHuM 00’ €KTOM
MIPaBOBIHOCHH, MPABOBE PETYJIIOBAHHS SKOTO XapaKTEePU3YEThCS KOMIUICKCHICTIO,
ajie OCKUIbKM B TMOJAJbIIOMY WTUMETHCS MPO 3€MEIbHY MAUISHKY SK 00’ €KT
[MBUIBHUX TIpaB, TO yBara OyJe 30CepeKeHa camMe Ha acleKTaX IHMBIIBHO-
MIPABOBOTO PETYJIIOBAHHS B1AMOBIAHUX BITHOCHH.
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Busnagaroun 0coOJMBOCTI MPaBOBOTO PETYJIOBAHHS IIpaBa BJIACHOCTI Ha
nanuii 00’ekTt, ctatrta 373 LUK Vkpainu Ta i 3aramom rinaBa 27 1K Ykpaiau [2] y
BJIACHUX HAa3BaX ONEPYIOTh MOHSATTIMHU <«3eMJIs» Ta <«3€MelbHa JUISHKA», SKI
BXKMBAIOThCS MapajelbHo. Take 0lHOYaCHE BUKOPUCTAHHS TEPMIHIB MPU BU3HAYEHHI
00’eKTa TMpaBa BJIACHOCTI HE CBIIYUTh MPO iX CHHOHIMIYHICTH, 2 OOYMOBIIOETHCS
TUM, IO «3eMJIS» SK MPUPOJHUNA pecypc, OCHOBHE HalllOHaJIbHE 0ararcTBo, IO
nepeOyBae 1171 0co0IMBOI0 0XOpoHOIo JepxkaBu (cT.1 3K Ykpainn) € 06’ ekToM mpaBa
BJIACHOCTI BHUKJIIOYHO YKpaiHcbkoro Hapony (4.1 c1.324 IIK VYkpainu), T00TO
rpoMagsiH YKpaiHM yCiX HAI[lOHAIBHOCTEH; a «3eMelbHa AUISTHKa» y 3HAaYeHHI
HEPYXOMOI peul, BHM3HAETbCA OO0 €KTOM TMpaBa BIACHOCTI TMEPCOHIPIKOBAHUX
YYaCHHUKIB UMBUIBHUX BIAHOCHH, MPUBATHUX OCI0 Ta MyOJIYHO-IPAaBOBUX YTBOPEHb
(ct.374 LUK Ykpainu). Ane OCKITbKH «3eMJIs» SIK HalllOHAJIbHE 0ararcTBO HAJICKUTD
70 Koyia 00’€KTIB, BUWIYYEHUX 3 IMBLILHOTO 00iry (ToOTO TakWx, II0 HE MOXYTb
BIIUY)KYBaTUCS 1 TMEPEXOJUTH BIiJ OJHIEI OCOOM [0 1HIIOI B MOPSAKY
MPaBOHACTYIHUIITBA, CMAJKyBaHHS YW Y IHIIUNA Ccroci®), TO 00’€KTOM HUBUIBHHUX
paB MOXe OyTH BUKJIFOUHO «3€MEJIbHA IISTHKAY.

Crarta 177 UK Ykpainu MicTUTBCS TIepeltik 00’ €KTiB IIUBLILHUX IpaB. | xoda
3eMeJibHa JIIISTHKAa B HbOMY HE 3a3HayeHa, IpsiMa BKa3iBKa Ha Hel B SKOCTI OJHOTO 3
BUJIIB HEPYXOMOCTI, MICTUThCS naii, y cT.181 IIK Ykpainu. A otxe, 3a [IK Ykpainu
3eMeJIbHa JUISTHKA BBAXKAETHCSA PIUYIO, IO IUJIKOM BIATOBIJA€ ii BU3HAYCHHIO SIK
MpeaAMeTa MaTepialbHOro CBITY IIOAO KOO MOXKYTh BMHUKATH LMBUIbHI IIpaBa Ta
000B’s13ku (cT.179 1IK Vkpaiun).

Crarra 181 LIK VYkpaiHu, sika moauise pedl Ha pyxoMi Ta HEPYXOMi, IPsIMO
BIIHOCUTb 3€MEJIbHY UISHKY 10 Hepyxomux pedeid. 3rigHo 4.l cr.181 LK VYkpainu
70 HEPYXOMHUX peuei (HepyxoMe MailHO, HEPYXOMICTh) HaJlekKaTh 3€MEJIbHI JIISTHKH,
a TakoX OO0 €KTH, PO3TAIIOBAHI HA 3E€MENIbHIM [IISHII, MNEPEMIIICHHS S[KUX €
HEMO>KJIMBUM 0€3 X 3HEI[IHEHHsI Ta 3MIHM 1X MPU3HAYEHHS.

OcoOnuBICTIO 3€MEIbHUX MUISTHOK SIK OO’€KTIB HEPYXOMOTO MaiHa € iX
0araro(yHKIIIOHATBHICTh, A0COJIIOTHA HEMEePEeMIllyBaHICTh, a TaKOX crenudika
iHauBiayamzamii. Kpim Toro, HallBaxIMBIIIMMHU XapaKTEPUCTUKAMHU 3E€MEJIbHUX
TIISHOK, IO 3HAYHO BIUIMBAIOTh HA iX ITUBUIBHO-TIPABOBUM PEKHUM, € IIIHOBE
NpU3HAYEHHS i JO3BUIbHE BUKOPUCTAHHS, 3MICT SKHX PO3KPUBAETHCS B 3€MEILHOMY
3aKOHOJIABCTBI Ta B 3aKOHOJABCTBI MPO MICTOOYMIBHY JIsSTBHICTSG [3, ¢.59].

st Toro, mo6 0yTH 00’€KTOM LUUBUIBHUX IpaB 3eMelbHA AUISIHKA Mae OyTH
HaJeKHUM  YUHOM  IHJAWBiAyamizoBaHa. Hepyxomi peui MawTh  Oarato
1HAUBITyaIbHUX O3HAK, K1 BU3HAYAIOTH 1X IOPUJIUYHY CBOEPIAHICTh. Y 3B 53Ky 3 UM
BOHM BH3HAIOTHCS IOPUANYHO He3amiHHUMHU [4, ¢.220]. as 3eMenbHOi AUISHKU
TaKUM BIIMITHUMHU 1HJIMBIAyali3yl0OUMMU O3HAKaMH € IUIOIA, MICLIE PO3TallyBaHHs,
HAsBHICTh BJIACHOTO KaJacTPOBOTO HOMEpA, KaJacTPOBOTO IJIaHYy Ta MPOBEACHHS
JIep>KaBHOI peecTpalii npas Ha Hei. OTxke, I y4acTi y HUBUILHOMY 00Iry 3eMellbHa
TUISTHKA Ma€e OyTH:

1) chpopmoBana — Bu3HaUeHa 11 MJI011a, MICIIE PO3TAILYBaHHS, MEXi, MPABOBUI
PEXUM, IITbOBE MPU3HAUEHHS, MPOBEACHA OIIHKA, BU3HAUCHI 1HII XapaKTEePUCTUKU
BIJIMOBIAHO /0 3aTBEpIKeHOi (POpMH; CTBOpPEHMI KaJacTpOBUM IUIaH AUISHKH Ta
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3a3HaueHa iH(opmaris mpo Hei BHeceHa M0 Jlep)kaBHOTO 3eMENbHOTO KaaacTpy 3
NPUCBOEHHSIM KagacTpoBoro Homepa (4.l c¢t1.79-1 3K VYkpainu) Tta BiioOpa’keHHAM
MICII pO3TallyBaHHS Ha KaprorpadiuHid OCHOBI. 3eMellbHA JUITHKA BBaXKAETHCSA
c(hOpMOBaHOIO 3 MOMEHTY MPUCBOEHHA il KamactpoBoro Homepa (4.4 cr.79-1 3K
VYkpainn);

2) mpoBeleHA Jep)KaBHA peecTpallisi peuyoBUX MpaB Ha HEi, B T.4. MpaBa
BiacHocTi (4.10 ¢1.79-1 3K VYkpainu) BianoBigHO 10 BUMOT 3akoHy Ykpainu «IIpo
JIEp’)KaBHY PEECTpallilio PEYOBHX IPaB HA HEPYXOME MalHO Ta iX OOTSDKEHB» Bill
01.07.2004 p. IIpu poMy, BIZOMOCTSIMU TIPO 3€MENbHY IUISHKY, 110 BHOCSTHCS /10
Jlep>kaBHOTO peecTpy IpaB, € BiOMOCTI Tpo 11 kagacTpoBuid Homep (4.3 cT.13 Buie
3a3HAUYCHOr0 3aKOHY), a JIepXKaBHaA pEecTpallisi MpaB MPOBOJUTHCS BUKIIOYHO 3a
HassBHOCTI B JlepkaBHOMY 3€MENBHOMY KaJacTpl BIIOMOCTEH MPO 3apeecTpPOBaHY
3eMebHYy AUITHKY (4.4 cT.18 Bulle 3a3HaueHoro 3akony) [5].

OcoOMMBOCTAMU  LIMBUIBHO-IIPABOBOIO  PEKUMY  3€MENBHOI JIUISHKH  SIK
HEpPYXOMOi peul €, HacamIiepesl, ICHyBaHHS IMIIEPATUBHHUX MPaBUJ JEpP>KaBHOI
peecTpaiiii npaB Ha Hei. Tak, pedoBi MpaBa HA 3eMEJIbHY AUISHKY, OOTSDKCHHS ITUX
mpaB, X BUHUKHEHHS, MEPeXiJ 1 MPUIMHEHHS MIJUISTaloTh JEepkKaBHIA peecTpartii
(ct.182 LUK VYkpainu) BiMOBIIHO JI0 MOJOXKEHb 3akoHy Ykpainu «IIpo nepxkaBHy
PEECTpAIIi0 PEUOBUX MPAB HA HEPYXOME MAMHO Ta iX 0O0TsKEeHbY». Takox MpaBOYNHM,
00’€KTOM SIKMX € 3€MeJlbHa JUISTHKA, 3a 3arajbHUM MPaBWIOM MiJISATAI0Th
HOTapiaJbHOMY TMOCBIAYEHHIO. AJi€ BJIACHUK HEPYXOMOIo MaiHa Mae€ MpaBo
BCTAHOBUTHU (CKacyBaTH) BUMOTY HOTapiaJbHOTO MOCBIIYEHHS JI0rOBOPY (BHECEHHS
3MiH JI0 JOTOBOpPY), MPEIMETOM SKOTO € Take MalHO 4Yd MOro 4YacTuHa, KpIM
BUMAJKIB, SKIIO BIAMOBIJIHO 10 3aKOHY TaKWUW JOTOBIp MiJIsirae HOTapialbHOMY
MOCBITYEHHIO. BCTaHOBIEHHS (CKacyBaHHs1) BUMOTH € OJJHOCTOPOHHIM MPaBOYHUHOM,
[0 MiJUIsiTa€ HOTApiaJIbHOMY MOCBIAYEHHIO. Taka BUMOTA € OOTSIKEHHSIM PEYOBUX
npaB Ha HEpyXOMe€ MaWHO Ta MiAJsArae JAep)KaBHIM peecTpauli B MOPSAKY,
BH3HaueHOMY 3aKOHOM (4.1 ¢1.209 UK Ykpainm).

Takox mnpo OCOOIMBUN TPABOBUI PEXKUM 3€MEIbHOI JUISTHKA CBiT4aTh
nepeadaveHi 3aKOHOM CIIelialibHI MpaBUJia BUHUKHEHHS Ta peaiizailii mpaB Ha Hed,
30kpema BiamoBimHO 10 4.l c¢1.344 11K VYkpainm HaOyTTs mpaBa BIACHOCTI Ha
3eMEeJIbHY JUISTHKY 3a HaOYBAJIBHOIO JTABHICTIO PETYNIOEThCS 3akoHOM. Tak, cT.119
3K VYkpainu s mporo mepeadbadeHi creriagbHl TOMOBXKEHI CTpoku (15 poki
MOPIBHSHO 13 3arajibHuM 10 piuyHUM CTPOKOM HaOyBaJbHOI JAaBHOCTI, MepeadauyeHuM
JUISL HEpyXOMOro MaiiHa), HaOyTTd TMpaBa BIJIACHOCTI 3a [JaHOIO I1JICTABOIO
3MIMCHIOETBCSL TPOMaAsSHAMM B TMOPSAAKY O€30IuIaTHOI TpUBaTHU3allli 3eMETbHUX
TUJISTHOK, a TaKoXK 1€ BIJOYBA€ThCA B MEBHUX, BUBHAYCHUX 3aKOHOM MeEXKaX, 3T1HO
ct.121 3K Vkpainu. Kpim TOro, BCTaHOBIIEHHS 3000B’s3aHb, MPEAMETOM SIKUX €
HEPYXOMICTh, 30KpeMa 3eMeJibHa JIIsSHKa, BIOYBAETHCS 3a MICIIEM 3HAXOJKCHHS
nporo mainHa. Tak, 3a 3000B’s3aHHSIMHM PO MEpEAaHHS HEPYXOMOro MaiHa (sike
BUHHKJIO, 30KpeMa Ha TMIJACTaBl JOTOBOPY KYyMIBIi-TIPOJAXy, NapyBaHHS, OPEHIH
TOILI0), SIKIIO MiClle BUKOHAHHS HE BCTAHOBJIEHO B JIOTOBOPi, BOHO Ma€ B1IOyBaTHCS
3a MiCIIeM 3HaxO/pKeHHsS Hepyxomoro MaiHa (m.1 4.1 c1.532 K VYkpaiam). OTxe,
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CYKYIIHICTh HaBEJACHHMX O3HAK 1 BH3HAYAIOTh OCOOJMBOCTI IMBUIHHO-IIPABOBOTO
pEXKUMY 3€MENBHOI IITISTHKY SIK 00’ €KTa IUBUIHLHUX IPaB.
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MynypaeBa JI.A., aciipanTka kadeapy KOHCTUTYIIHHOTO Ta

aJAMIHICTPaTUBHOTO MpaBa 3aropi3bKoro HalllOHAJILHOTO YHIBEPCUTETY
https://orcid.org/0009-0006-0111-2006

MPUHIIATINA TAGEPEHIIALI TA TIEPCOHAJIBAIIT
AJIMIHICTPATUBHOI BIITOBIIAJILHOCTI 3A TIPABOMOPYIIIEHHS,
MOB’SI3AHI 3 KOPYIILICIO

YMOBOIO JIETITUMHOCTI Ta J1€BOCTI aJIMIHICTPATUBHO-JIEIIKTHOTO MEXaHI3MY Y
chepi 3amoOiraHHs KoOpymili € He Jume (opmanbHa HASBHICTh CKIIAJIB
npaBornopymenb y po3aini 13-A Koaexcy VYikpainum mnpo  aaMmiHICTpaTHBHI
MPaBOMOPYIIICHHS, a M y3roJKEHa CHUCTeMa MPUHIIUIIIB, 0 3a0e3mneuye OJHAKOBICTh
MPaBO3aCTOCYBaHHS Ta TapaHTye OajaHC MIX MyOJIYHUM IHTEPECOM 1 TpaBaMu
ocobu. Y 11b0My KOHTEKCT1 MPUHIUIN AUQEPEHITialii, HeI0MyCTUMOCTI TTOBTOPHOTO
NPUTSATHEHHs, 1HAWBIAyadi3alii Ta MEepCOHANbHOI BIJMOBIIATBHOCTI Ha0yBalOTh
0COOJMBOI  METOJOJNOrIYHOI  Bark, OCKUIBKA JIO3BOJISIIOTH  TpaHC(POpPMYyBaTH
aJAMIHICTPaTUBHY BIJIMOBIJIAJBHICTh 13 CYTO KapajJbHOTO IHCTPYMEHTA y MPaBOBUMI
MEXaHI3M, OpIEHTOBAaHWI Ha CHOPABEMAJIMBICTb, MNPOMNOPUIMHICT 1 MPEBEHIIIO.
3a3HayeHl NMPUHLMUIN 3a0€3MeUyl0Th BpPaXyBaHHS XapakKTepy Ta HACHIIKIB JISIHHS,
cnenu@iku cy0’exkra MyONIYHOI CIIyXOH, TMpOIECyalbHUX TapaHTId 1 MexX
KOMIIETEHIIII OpraHiB aHTUKOPYMNI[IHHOI 1HQPACTPYKTypH, WO B CYKYNHOCTI
MIHIMI3y€ PHU3UKU CBaBUIBHOTO BTpPYUYaHHS y IMpaBa MyOJIYHOTO CIY>KOOBISI Ta
OIJCHIIOE JIOBIPY JO0 CHCTeMH mOpoTuiii kopynuii. HacTtymHum € mnpuHmmn
audepeHuianii  NPUTATHEHHA [0  aJAMIHICTPAaTHUBHOI  BIAMOBIJANBHOCTI  3a
MPaBOTIOPYIIICHHSI, TIOB’sA3aH1 3 Kopymilieto. Biamosimao g0 4. 2 ct. 61 Koncturyii
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VYkpainu 1opuanyHa BiANOBIIaIBHICTh Ma€ 1HAWBIIyaIbHUN XapaKTep, 110 3YMOBIIIOE
HEOOX1THICTh JU(EPEHIIHOBAHOTO MIAXOAY JO 3aCTOCYBaHHS aJIMIHICTPATHBHHUX
CTSITHEHb. 3 OISy Ha Te, 10 3a MOPYILIEHHS BCTAaHOBJICHUX 3aKOHOM OOMEKEHb
IIOJI0 OJIEP’KaHHS TMOJAPYHKIB 3aKOHOJABCTBOM TEpen0ayeHo JeKUIbKa BHUIIB
aIMIHICTPaTUBHUX  CaHKIIM  (30kpema  mTpad, KoOHQICKaIi  MpeaMera
NPaBOMOPYIICHHS, 2 B OKPEMHUX BHUIIaJKaX — IM030aBJICHHsS TpaBa oOiiiMaTH TEBHI
MOCaay Yv 3aliMaTUCS MEBHOIO JISUIBHICTIO), 0OpaHHS KOHKPETHOTO 3aXO0J/y BIUIUBY
Ma€ 3aJieKaTh B CTYINEHS CYCHUIBHOI HIKIJIMBOCTI BYMHEHOI'O JISIHHS, HOTO
HACJIJIKIB, CHOCOOY BUYMHEHHS Ta IHIIMX IOPUIUYHO 3HAUYIIUX OOCTaBUH. Y Takui
croci®6 mudepeHItiamisi BUCTYIMA€ MEXaHI3MOM 3a0€3MeUeHHS CIIBMIPHOCTI MIXK
MPABOMOPYIICHHSIM 1  CAaHKIIEW Ta  MIJICHIIE TPEBEHTHUBHY  (DYHKIIIIO
aJMIHICTPATUBHOI B1AMOBIAAIBLHOCTI.

HeoOxigHO 3BEepHYTH YyBary Ha MPUHIUIN HEJOMYCTUMOCTI TMOBTOPHOIO
MPUTATHCHHS 3a OJHE W TE camMe MPaBOIMOPYIICHHS, IOB’S3aHE 3 KOPYIIIIEH0.
3a3HayeHUIl MPUHIUIT BUTTUBAE 3 KOHCTUTYIIMHOTO MPUIUCY, BIAMOBIIHO JIO SIKOTO
HIXTO HE MOXK€ OYyTU ABIYl MPUTATHEHUN JO IOPUAMYHOI BIIMOBIJATBLHOCTI OJHOTO
BUIly 3a oAHE ¥ Te came mnpapomnopymeHHs (ct. 61 Kouctutymii VYkpainu). 3
ypaxyBaHHSIM TIOJIOKeHb 3akoHy Ykpainu «lIpo 3amoOiranHs KOpymuii», SKAN
nepeadadae MOXKJIMBICTh HACTaHHS aJMIHICTPAaTUBHOI, KPHUMIHAJIBHOI, IHMBIJIBLHO-
MpaBOBOI Ta JUCHUIUTIHAPHOI BIAMOBIJATBHOCTI 3a MOPYIIEHHS AHTUKOPYIMIIHHUX
oOMexeHb, BHMOr 1 3a00poH, OCOONMBOI yBaru moTpeOye 3abe3neyeHHs
HEJIONYIICHHST TOBTOPHOTO TPUTATHEHHS OCOOM caMe [0 aJAMIHICTPAaTUBHOI
BIIMOBIJATBLHOCTI 32 TOM caMMMl CKJaJ aJMIHICTPAaTUBHOTO MPABOIOPYIICHHS.
Peanizanisi 1poro mnpuHIUIy 3a0e3nedye NpaBOBY BU3HAYEHICTb, CTaOIBHICTD
MPaBOBOTO CTaTyCy 0cOOM Ta 3anmo0irae 3J0BXUBAaHHSAM Y MPABO3aCTOCYBAHHI.

OxpeMo HeoOX1AHO BM3HAYMTH MPUHLMI 1HIMBIAyadi3auii aJMiHICTPATUBHOI
BIJINOBIJIAJILHOCTI 3a MPaBONOPYIICHHs, MOB’s3aHl 3 Kopymniiero. KoHcTutyuiiine
MOJIOKEHHSI TIPO 1HAMBIAYyAIbHUM XapakTep HOPUIWYHOI BiAMOBiZalbHOCTI (CcT. 61
Konctutyii Ykpainu) KOHKPETU3YEThCS y aIMIHICTPATUBHO-JCTIKTHIN cdepl yepes
BUMOTY BpaxyBaHHS OCOOJMBOCTEH KOXKHOI CIIpaBU MPU BUPIIIICHH] TUTaHHS TIPO BUT
1 pO3Mip CTSATHEHHS. 3MICT I[LOTO MPHUHIIAITY PO3KPUBAETHCS, 30KpeMa, uepes 4. 2 CT.
33 KVYmAll, sika 3000B’s13y€ BpaxOBYyBaTH XapaKTep BUMHEHOTO MPABOMOPYIICHHS,
0co0y MOpPYIIHWKA, CTyMiHb HOTO BUHU, MAWHOBHI CTaH, a TaKOX OOCTaBWHH, IO
MOM’ IKIITYIOTh 200 OOTSDKYIOTh BIAMOBIAANBHICTD. JlogaTkoBo HOpMHU cT. 34 KYnAII
BH3HAYAIOTh KOJIO OOCTaBHH, SKI MOXYTh BH3HABATHCS TaKHMMH, IO ITOM’ SKIITYIOTh
BIIMOBIAIBHICTh, 30KpeMa IIOB’SI3aHUX 13 TOBEIIHKOIO OCOOU TICsS BYMHEHHS
MPOCTYIIKY, 11 )KUTTEBUMU OOCTAaBUHAMM Ta COL1aJIbHUM CTaTyCOM.

[IpakTryHe 3HaYEHHS TPUHIMIY 1HIMBIAyati3alii MITBEpKY€EThCS CYA0BOIO
npakTukoro. Tak, y crpasi Ne 443/140/18 XunauiBcbkuii paitoHHu# cyn JIbBiBCbKOT
obnacti, Bu3Hatoun OCOBA 1 BHHHMM y BYMHEHHI aJMIHICTPATUBHOIO
MpaBoMOpyIIeHHs, iepeadadenoro 4. 1 ct. 172-6 KYnAll, npu Bu3HaueHH] BUAY Ta
pO3MIpy CTSATHEHHS BpaxyBaB OOCTaBUHW BUYMHEHOTO JISHHS 1 WOTO HACIIJIKH, NaHi
npo ocoOy MpaBOMOPYIIHUKA (30KpeMa BIACYTHICTh MOMEPEAHIX MPUTATHEHb 0
aJIMIHICTPAaTUBHOI BIJMOBIAAJIBHOCTI, CIMEHHUN CTaH Ta HASBHICTh HAa yTPUMAaHHI
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TTel), a TAKOXK BH3HAB TTOM SIKIITYFOYOI0 OOCTaBUHOIO IHUPE PO3KASHHSA, Y 3B’ SI3KY 3
YUM 3aCTOCYBaB mTpad y MiHIMaIbHOMY po3mipi [1].

EdexTuBHICTH MEXaHI3My a7MIHICTPATUBHOT BIJIITOB1IaIbHOCTI 3a
IPaBOMOPYIICHHS, MOB’sA3aH1 3 KOPYIIi€0, 0e3MocepeHbO 3aIEKUTh Bl HAIEKHOI
KOOpAWHAIT MiSUTBHOCTI CIEIiadbHO YIHOBHOBXKEHMX CYO’€KTIB Y BIAMOBIIHIN
chepi, 30KkpemMa opraniB npokyparypu, HamionaneHoi mosmimii, HarioHanbHOTO
aHTUKOpYIILiiHOrO Otopo YKpainu, HallioHansHOro areHTcTBa 3 MUTaHb 3a100IraHHs
KOpyIiii, ATEHTCTBA 3 pO3IIYKYy Ta MEHEIHKMEHTY akTuBiB, Creliaai3oBaHoOi
aHTUKOPYMIIMHOT MpOoKypaTypu, MiHicTepcTBa IocTuilii  Ykpainu, Bwumoro
AHTUKOPYMIIIHOTO Cyy Ta 1HIIUX OpTaHiB.

J. T'. 3abpona oOrpyHTOBY€, IO MNPUHIMI B3a€EMOJIII CHIJ PO3YMITH SIK
3a0€3Me4YeHHs]  Y3rOJ)KEHOCTI JISUIBHOCTI BCl€l CHCTEMHM OpraHiB, HaJlJIEHUX
MOBHOBAXEHHAMHU y cdepl NpoTuAli Kopymuii [2, c. 72]. Takuii miaxig nependavae He
auiie GopMaIbHUN PO3MOALT KOMIETEHII, a W pealbHy KOOpAUHALII 3YCHUIIb Y
Mpo1ieci BUSIBJICHHS, JOKYMEHTYBAHHSI Ta IPUITMHEHHS [TPABONIOPYIIICHbD.

3o0kpema, peanizailis TPUHIMIY B3aemojii Ha mnpukiaal HarioHaabHOTO
AHTUKOPYIIIHHOTO O010p0 YKpaiHU BUSIBJISETHCS Y WOTO MpaBi 03HAHOMIIIOBATUCS B
JIEp’)KaBHUX OpraHax 1 OpraHax MICIEBOrO CaMOBpSAYBaHHS 3 JOKYMEHTaMH Ta
IHITMMHU HOCIsIMU 1HOpMaIlii, HeOOX1THUMU 11 BUKOHAHHS MOKJIAJCHUX Ha HbOTO
3aBJaHb, Y TOMY YHCII 3 iHGOpMAaIIi€0 3 0OMEKEHUM JOCTYIIOM; BUTPEOOBYBATH Ta
OTPUMYBATH BiJl IHIIUX MPABOOXOPOHHUX 1 JEpPKAaBHUX OPTaHiB BiIOMOCTi IIOIO
MaifHa, JOXOAIB, BUIATKIB, (piHAHCOBHX 3000B’si3aHb, BUKOPUCTAHHS OFOIHKETHUX
KOIITIB YW PO3MOPSKCHHS JCPKAaBHUM 1 KOMYHaJIbHUM MaWHOM; OJEP)KyBaTH
OMEpPaTUBHO-PO3IIYKOBI MaTepiaii Ta KPUMIHAJIbHI MPOBAIKEHHS; CTBOPIOBATU
CHUIBHI CIIIYl TPYIHU; a TAKOX OTPUMYBATH B YCTAHOBJIEHOMY MOPSJIKY MaTepiayiu
MIDKHApOJIHOI TPAaBOBOi JOMOMOTH, IO CTOCYIOTbCA (PIHAHCOBUX 1 KOPYMIIHHUX
KPUMIHAJIBHUX TIPABOMOPYIIEHS [3].

VY Bunagkax y4YuHEHHS aJMIHICTPATHBHHMX TMPABOIOPYIIEHB, IMepeadaueHux
po3auiom 13-A KVYnAIl, 3azHaueHi opranu OepyTh y4acTh y TPOLIECI BUSBIICHHS
nopyIieHb, 300py MOKa3iB Ta 3a0e3MedyeHHs] TMPUTATHEHHS BUHHUX OCIO 10
BIJITOBIJAJILHOCTI B MEKaX BH3HAYCHOI 3aKOHOM KoMmIleTeHIli. Takum dYHHOM,
MPUHITUIT B3a€EMOJIII BUCTYMA€ OPTaHi3aliiHOI0 OCHOBOIO (DYHKITIOHYBaHHS BCi€i
AHTUKOPYIIIIHHOI iIHPPACTPYKTYPH.

3 omsAy Ha o CHEHIaIbHUM  CTaTyCc CyO’€KTIB  BIAMOBIJAIBHOCTI 34
MPaBOMNOPYIICHHS, TTOB’S3aH1 3 KOPYIIIi€l0, — 0Ci0, YIIOBHOBAXXEHUX HAa BUKOHAHHS
¢GyHKIIM Aep:kaBu a00 MICHEBOTO CaMOBPSIYBAaHHS, a TaKOXX MPUPIBHIHUX A0 HUX
oci06 (mm. 1-2 cr. 3 3akony VYkpainu «IIpo 3amoOiranHs KOpyMIii»), JOLLIBHO
BHOKPEMHUTH TPHUHIMII EPCOHANBHOI BiANOBifanbHOCTI. Moro 3mict momsrae y
MOKJIQJICHHI HAa TaKuX CyO0’€KTIB MIABUIIEHUX BUMOT JIO0 JIOTPUMaHHS
AHTUKOPYIMLIMHUX OOMEXEeHb 1 CTAaHJApTIB MOBEIIHKH, a TAaKOX Y MOXJIHMBOCTI
NPUTSATHEHHS 1X HE JUIIe 10 aaMIHICTpAaTUBHOI, a W N0 JUCHUILIIHAPHOI,
KPUMIHAJIBHOT YW IMBLILHO-TIPABOBOI BIAMOBIMALHOCTI 3aJIe)KHO BiJ XapakTepy
BYMHEHOTO JISTHHS.
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Oco0nuBHii IPaBOBHI CTATyC 3a3HAYCHHUX OCI0 mepeadadae TaKoXK CreriaibHe
MOPAIBHO-CTUYHE PETYJIOBAHHS iX ISUIBHOCTI, OCKUIBKH, 3A1HCHIOIOUN MyOJIYHO-
BIaaH1 (PyHKIII{, BOHM HECYTh IIJBUIICHY BIANOBIIAIBHICT MEPE] CYCIUIBCTBOM 3a
HACJIJKK BJIACHUX PIlIeHb 1 M. TakuM 4MHOM, TEpCOHAII3allisl BiMOBIIAIbHOCTI
O3Haua€ HE JMIIe IHAMBIAyaJlbHUN MMIAX1A A0 HAKIAIEHHS CTATHEHHS, a W
YCBIJIOMJICHHsI Cy0’€KTOM OCOOJMBOI pOJIi Ta 3HAYYIIOCTI HMOTO MOBEHIHKH IS
myOJIIYHUX 1IHTEPECIB.

Y  JOKTpHMHI  aJAMIHICTPATUBHOTO TIpaBa  TMOHATTS  aJAMIHICTPATUBHOI
BIJIMOBIAAIHOCTI PO3TIISIIAETHCS 3 PI3HUX TEOPETUKO-METOIOJIOTIUHUX MO3UIIIH, 110
BIUTMBAa€ Ha (OpMyBaHHS i1i HOPMATHUBHOTO BHM3HAYEHHSA. BuXoasuw 13 3MICTY
MIPaBOMNOPYIICHHS, OB’ A3aHOT0 3 KOPYMIIED, aAMIHICTPATUBHY BIANOBIIAIBHICTh Y
uid cdepl IOUUIBHO BHU3HAYAaTH K PI3HOBUJ IOPUIMYHOI BIJMOBIIAIBHOCTI, IO
HacTa€ 3a BUYMHEHHS JisHHS (Aii a0o Oe3disIbHOCTI), SIKE HE MICTUTh O3HaK
KOPYIILIITHOTO 3710YMHY, aJle TIOJIATAE Y MOPYLIEHHI BCTAHOBJIEHUX aHTUKOPYIIIHHUM
3aKOHOJIaBCTBOM BUMOT, 3200pOH Yl OOMEKEHbD.

TakuM YWMHOM, JOKTPUHAJIBHI MIJXOAU JI0 BU3HAYEHHS aJMIHICTPATHUBHOL
BIIMOBIAILHOCTI 0€3MOCepeIHhO BIUIMBAIOTh HA 11 3aKOHOJABYe 3aKPIIUICHHS Ta
MpaKkTU4YHE 3acTOCYBaHHS Yy cdepi mpoTuAll Kopymili, (GOpMYyIOUd TEOPETUUHY
OCHOBY ISl BIOCKOHAJICHHSI BIJIMOBITHOTO IIPABOBOTO 1HCTUTYTY.
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[TpaBooxOpoHHA AiSIIHHICTH 3aMOPI3HKOTO HAI[IOHAIHHOTO YHIBEPCUTETY

THO®OPMAIIMHA BE3NEKA SIK IHCTPYMEHT 3ABE3IEYEHHSI
HAIIIOHAJIBHOI'O CYBEPEHITETY B YMOBAX ITU®POBOI
TPAHC®OPMAIII
INFORMATION SECURITY AS A TOOL FOR ENSURING
NATIONAL SOVEREIGNTY IN CONDITIONS OF DIGITAL
TRANSFORMATION

Abstract. Information security has become a critical component of national
sovereignty in the context of digital transformation and hybrid threats. This study
analyzes the role of information security in protecting state sovereignty and identifies

AxmyanvHi npodiemu npasoeoi HayKu ma npasooxopoHHOI OiNbHOCIIE 22 epyons 2025 p.



133

key challenges in the Ukrainian context. The research highlights the importance of
safeguarding critical information infrastructure, countering disinformation, and
strengthening digital sovereignty. Ukraine’s experience under hybrid warfare
conditions demonstrates the need for effective legal frameworks, institutional
capacity building, and international cooperation, particularly with the EU. The study
proposes recommendations for enhancing national information security policy and
increasing societal resilience to information threats.

Kiarw4oBi caoBa: indopmaiiitna Oesreka, HaIlOHAJBHUM CYBEPEHITET,
nmudpoBa Tpanchopmainisi, KiOepOe3meka, TiOpugHa BiifHa, 1H(QOPMAIIHHHANA
CYBEpEHITET.

Keywords: information security, national sovereignty, digital transformation,
cybersecurity, hybrid warfare, information sovereignty.

AKTyalbpHICTh TEeMH OO0yMOBJIeHa I1U(pPOBOIO TpaHcpopmalli€ro, sKa
KapJIMHAJIBHO 3MIHIOE BCl c(pepu CyCHUIBHOTO KUTTS Ta CTBOPIOE HOBI BUKJIMKH JIJIS
cyBepeHiTeTy aepxkaB. CydyaCHHIl CBIT XapaKTEPU3YETbCS CTPIMKUM 3POCTAaHHSIM
Kibep3arpo3: kibepaTaku Ha KpUTUYHI CUCTEMHU abo X MaciTabHi ae3iHdopmaliiiiti
KaMIaHid. 30Kkpema, MaHImyJnii 1HQOpMaliiHUMHU MOTOKAMH 4Yepe3 IHTEpHET,
NOIIMPEHHS MponaraHau Ta (edKiB MOXYTbh BIUIMBAaTH HAa TPOMAJChKY AYMKY 1
BHYTPILIHIO CTaOLIBHICTH JepkKaBu. Taki 1HpOpMalliiiHi BUKIUKY HA0YyJIu 0COOIMBOI
rOCTPOTH A1 YKpaiHM B yMoBax BiiiHM. CucTeMaTuyH1 KibepaTaku Ha KPUTUUYHY
1H(ppacTpyKTypy Ta MaciTaOH1 Ae3iH(opmaniiiHi kamnaHii 3 00Ky pd CTaHOBIATH
3arpo3y CyBepeHiTeTy VYkpainu. BoaHouac i 3arpo3d MarOTh TPaHCKOPIOHHUIA
XapakTep, U0 BUMAarae KOHCOIAAIil 3yCWib 13 MDKHApOJHUMHM IMAapTHEpamMu IJis
3aXHCTy CHUIBHOTO IU(POBOro mpocTopy. Takum YuHOM, 3a0e3MeUeHHS
iH(popmaniiiHoT Oe3neku cTae HEeoOXIAHOK YMOBOIO 30€pekeHHS Hal[lOHAIBHOIO
cyBepeHiTeTy B Iu(dpoBy emnoxy. [Hpopmariiiina Oe3nexka — 1€ KUTTEBO BaKJIUBE
cTpaTeriyHe MUTaHHS JIJIs HAIllOHAIBHOTO CYBEPEHITETY B KIOEpIIPOCTOPI.

Cryninp  HaykoBoi  po3poOku  mpoOsemu. [luTtanHs  B3a€MO3B’SI3KY
iHdopmariiiiHoi Oe3MeKkd Ta HAIIOHAIBHOTO CYBEPEHITETY JOCHIIKYBAIHUCS SIK
YKpaiHChKUMHU, TaK 1 3apyO1)KHUMHU HAYKOBISIMH. Y BITUYM3HSHINA HAYKOBIH JiTEpaTypi
YTBEPAWIIOCS PO3YMiHHS, 10 iH(OpMalliiiHa Oe3reka € HEBiJ €EMHOI CKJIaJ0BOIO
HaIllOHATBHOI O€3MeKku Jep>kaBH. 3 TPABOBOI TOYKH 30PYy, HAI[lOHATLHUN
iHQOpMaIIiHUN  CYBEpPEHITET pO3IJSAAETbCS SK OCHOBHUM OO €KT  3aXHUCTY
iH(dopmaniiiHoi 6e3neku cydacHoi aepxkasu [1]. O. JloBranp 3a3Hauae, 110 npoodieMu
3abe3rneueHHs 1HGOPMAIIMHOTO CYBEPEHITETY HaOyBarOTh BCE OUIBINOI aKTyalIbHOCTI
3 PO3BUTKOM HOBITHIX 1H(OpPMAIIHHUX TEXHOJIOTIH 1 rnobanizauiiHux npouecis. Ha
MIDKHApOJIHOMY PiBHI (DOPMY€TbCS KOHUEMIsl «KIOEPCYBEPEHITETY», SIKa aKIEHTYE
MpaBo JiepKaB CaMOCTIMHO BHM3HA4YaTH TMOJITUKY B IU(GPOBOMY MPOCTOpI Ta
3aXMIIATU MOTO BiJl 30BHIMIHIX BTpy4aHsb [2]. 3okpema, C. [leTpoBchkuii muiie, 1o
JepaBaM HeoOXigHO 30epiraTd KOHTPOJIb HajJ BIACHUM KiOepHmpoCTOpOM IJis
3aXMCTy HAIlIOHAIBHHUX IHTEPECIB, OCOOJMBO B yMOBaX 3pOCTalouux Kibep3arpos.
Boanouac, anami3 cy4acHMX JAOCHIDKEHb IOKa3y€e€ HAasBHICTh IMEBHOI HAyKOBOI
nakyHu. Sk 3ayBaxye 0. KamroxxHa, KOMITJIEKCHHN aHaM3 U(PPOBOTO CyBEpEHITETY
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Ta WOTo BIUTUBY Ha HAI[lOHAJIBbHY O€3MeKy, 0COOJMBO B YKpPAiHCHKOMY KOHTEKCTI,
3QJIMIIAETBCS  HEJAOCTAaTHIM, TONPU 3HAYHY KUIBKICTh IMpanb 1po IUGPOBY
TpaHcopmariirto Ta Kibepoesneky. Ile 3acBiguye HEOOXITHICTh IMOJAIBIIIOTO
JTOCIIDKEHHST TMpoOsieMaTUKu  iHGopmMaliiiiHoi Oe3reku B yMoBax HUGPOBOI
TpaHcopmarlii, 3 ypaxyBaHHSIM IITYYHOT'O IHTEJIEKTY Ta CHEIU(PIKH CydyaCHHUX
KOH(JTIKTIB.

Merta nociipkeHHs MOJiArae y BH3HAUCHHI pojii 1H(popMaIliiHoi O0e3meKu sK
IHCTpYMEHTY 3a0e3MeUeHHs] HaIllOHAJbHOTO CYBEpPEHITETY B YMOBax IHU(pPOBOi
TpaHchopmartii.

OcCHOBHI pe3ynbTaTH JOCHipkeHHA. [HdopmariiiHa Oe3neka po3rIIIIaeThCs
JIEP’KaBOI0 SIK CTPATEriYHMM 1HCTPYMEHT 3aXHUCTy HAlllOHAJIBHOTO CYBEpEeHITEeTy. B
Crparerii 1HpopMauiiiHoi Oe3nekun Ykpainu (2021) mnpsMo 3a3HayeHo, 11O
iH(popMalliiina Oe3neka € CKIaJOoBOI HalllOHAJIBHOI O€3MeKH, CTAaHOM 3aXMIIEHOCTI
JIEP’KaBHOTO CYBEPEHITETY, TEPUTOPIAIbHOI IUTICHOCTI, KOHCTUTYLIMHOTO Jaay Ta
IHIIMX JKUTTEBO BAXJIMBUX IHTEPECIB BiJ HETATUBHUX 1H(MOPMAIIIHHUX BIUIMBIB.
3aKOHO/IaBUE 3aKPIIUICHHSI LbOTO IMOJOXEHHS O3Hayae, IO Jep)KaBa YCBIJOMIIIOE
KPUTHUYHY BaXXJIUBICTh 1HGOpMAIIiitHOT cepu JuTst CBOTO CyBepeHITeTy [4].

[To-nepme, indopmamiiiHa Oe3neka  3a0e3medye  3axXUCT  KPUTHYHOL
iHdopmaliiiHoi 1HPpacTpyKTypu naepxkaBu. MoBa e Tpo KOMIUIEKC 3aXOIiB
kiOepOe3neku woa0 JAepkKaBHUX 1HPOPMALIMHUX CHCTEM, CHEPreTUYHUX Ta
TPAHCIOPTHUX MEPEX, 3B’SI3Ky. ATaKM Ha Takl 00’ €KTU MPU3BOAATH IO CEPHO3ZHUX
HACIIAKIB U1 (QYHKIIOHYBAaHHA JACPXKABU, a TOMY 1X NOMNEPEIKEHHS 1 HeUTpai3amis
— TMPIOPUTETHI 3aBJaHHs. PO3BUTOK HAI[lOHAJIBHOI CHUCTEMH KiOEepoOOpOHH,
Hanpukiag Computer Emergency Response Teams um neHTpiB KiOepOe3meku, €
HEOOXITHUM  €JIEMEHTOM 3aXUCTy CYBEpPEHITETY, OCKIUIbKA YHEMOXKJIUBIIIOE
30BHIIIHIA KOHTPOJh a00 NECTPYKTUBHUM BIUIUB Ha KIIOUOBY I1H(PPACTPYKTYpY.
VYkpaiHa 3MillHWIA THCTUTYLIHHUN MeXaHi3M y Iid cdepli — cTBOpeHo JlepkaBHY
CIy0y cHerialpbHOro 3B’SI3KYy Ta 3axucty 1Hpopmaiii, naie Harmonansauii
KOOPJIMHALIMHUKN TIeHTp KiOepOe3neku, BIPOBAKYIOThCS CTaHIAPTH KiOEp3axuUCTy
Ha 00’ €KTax KPUTUYHOI IHPPACTPYKTYPH.

[To-npyre, iHdopmariiiinHa Oe3meka BHUCTYMA€ 1HCTPYMEHTOM MPOTHIIL
1H(MOPMAIIHHO-TICUXOJIOTIYHIM BIUTMBAM, 110 3arpoXKyIOTh CyBEpeHITETY. 30Kpema,
HaeTecss mpo OOpOTHOY 3 MIIECHPIMOBAHUMHU JE31H(POPMALIMHIMHI KaMITaHISIMH,
MPOMAraHjo Ta THIIMMH CIEHIAIbHUMH 1H(QOpMAIIHHUMU ONepalisiMi 1HO3EMHHUX
are’TiB. MeTol Takux BOpPOXHMX 1H(GOpPMAIIfHUX BIUIMBIB YacTo € MipUB
JETITUMHOCT] JEP’KaBHOI BIAJH, JecTadumi3alis BHYTPIIIHbOMOMITUYHOI CUTYyallii
ab0 ocyabjeHHs BOJI 70 omopy. YKpaiHa Ha BJIacCHOMY JOCBIII 3ITKHYJAcs 3
noAiOHUMK 3arpo3amu: iHopmarliiiHa arpecis 3 00Ky pd HalUleHa Ha KIIHOYOBI
CYCHUIbHO-TIOJITUYHI IHCTUTYTH Ta CYCHIJIbHY CBIAOMICTb.

[To-Tpete, 3a0e3nedyeHHs iHGOpMaILIMHOI O€3MeKH IMOB’si3aHe 3 JOCSTHEHHSIM
u(poBOro CyBepeHiTeTy aepkaBu. [l MUPPOBUM CyBEpeHITETOM pO3TISIAETbCA
3IaTHICTh JEp>KaBU CAMOCTIHHO BU3Ha4YaTH IU(POBY TMOMITUKY, KOHTPOJIIOBATU
BJIacHUM 1HQOpMaILiiHU TpocTip Ta 1HQPACTPYKTypy, 3aXUIIaTH JaHl 1 mpasa
rpoMansiH y kioepmpoctopi. [IpakTHdHO 1€ O3Ha4Ya€ 3MEHINEHHS KPUTHUYHOI
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3aJeKHOCTI BiJ 1HO3EMHHUX TEXHOJOTiM Ta CepBiCiB, po30yJOBY HaIllOHAJIBHUX
udpoBHUX pecypciB 1 koMIieTeHIid. Hanpuknan, nepxaBHa MOJIITHKA CIIPSIMOBaHA Ha
PO3BUTOK BITYM3HSAHOTO IT-CcekTOpy, BIpOBaPKEHHS B YKpaiHi XMapHUX CEPBICIB 1
JaTa-1EeHTPIB il FOPUCIUKIIIEIO HAIlIOHAJTBHOTO MIpaBa, BUKOPUCTAHHS HAIllOHAIBHOT
CHUCTeMH eJEKTpOHHOI iaeHTHdiKamii. MiHicTtepcTBo I1MdpoBoi TpaHchopmarii
VYkpainu Bigirpae KIOYOBY pojib Y 3MIIHEHHI KOHTPOJIIO HaJ HalllOHAJbHUM
u(ppOBUM JIOMEHOM Ta BIPOBA/KEHHI IU(GPOBUX IMPOEKTIB, IO 3yMOBIIOIOTH
TEXHOJIOTIYHY caMocCTiiiHicTh. Takum dYuHOM, 1H(oOpMarlliiiHa Oe3reka BKJIOYAE
OJTHOYACHO 3aXHUCT BiJ 3arpo3, 1 akTHBHE 3a0e3MeueHHs] YMOB, 3a AKHX JepiaBa
30epirae cyBepeHHI MOXJIUBOCTI B mudpoBiit cdepi. [TokazoBum € mocBinm €C, skwmii
yepe3 crTparerii 1udpoBoi aBToHOMii — Digital Sovereignty — 3ampoBamxye
perynasTopHi pamku g 3axucty gaHux (GDPR), xkibGepcriiikocti (AKT mpo
KiOepOe3neKy) Ta PO3BUTKY BIACHUX TeXHOJOriyHux mmiatdopm. s VYkpainu
cuinpart 3 €C y 1IbOMYy HampsiMi € HUIIXOM TOCHJICHHS HalllOHAJIbHOI
iHdopmaliiiHoi Oe3neku Ta IHTErpalii B 3arajJlbHOEBPOINEUCHKUN Oe3MeKOBUN
udpoBUi IPOCTIp.

3a cBiguennsmu FO. Kamioxknoi, iHdopmaiiiiHa Oe3nexka Ta 1udpoBa
TpaHchopmarlisi MaroTh 3A1MCHIOBATHCS MapaleiabHo. JlepikaBHa MOiTUKA YKpaiHU
BHU3HAYae, MmO IUQpOBi3allisl TOBUHHA HWTHU «IUTY-O-TUTIY 13 3a0€3MEeUYEeHHSIM
KibepOesnekny, amxe «iHpopMalliiiHa Oe3neka € HeO0OXITHOK YMOBOKO CTaJoro
pO3BUTKY Ta 1udpoBoi camocTtiiiHocTi Hauii» [2]. Ile o3Hauae, 1m0 BCl mporpamu
BIIPOBA/DKEHHS [M(POBUX TEXHOJOTINA, HAMPHUKIaA, PO3BUTOK €-ypsIyBaHHS,
enekTpoHHux mnocayr, Smart City, 0OOB’SI3KOBO MICTSTh KOMIIOHEHT O€3IeKH.
[aTerpanis npuHMny «security by design» MiHIMI3y€e PU3UMKHM HA €Talll MJaHyBaHHS
nM(poOBUX 3MIH 1 TrapaHTyBaTUME, LI0 PO3IIMPEHHS LU(PPOBOrO CEpEeOBUIIA HE
MOCIa0UTh CYBEPEHITET, a HABMAKU — MOT0 3MII[HUTb.

BucHoBku Ta mnpomnosuiii. IHdopmaniiina Oe3neka B ymoBax 1u(ppoBOi
TpaHcdopmarllii  BHCTyNa€ J1€BUM I1HCTPYMEHTOM 3aXHCTy  HalllOHAJLHOTO
cyBepeHiTeTy. Bona 3a0e3nedye CTIHKICTh Jep)KaBU [0 Cy4YaCHUX 3arpo3 — SK
TEXHOTeHHUX (Ki0epaTaku), Tak 1 1H(POPMaIIMHO-TICUXOJOTIUHUX (Hme3iHdopmaris,
MpoIaraljia) — Ta rapaHTy€ MOXKIIMBICTh HE3AJIEKHOTO PO3BUTKY B ITUGPOBIH cdepi.
be3 nanmexnoro piBHs 1H(OpMaIHHOT OE3MEKN CYBEPEHITET JEpPKABU MOXKE OyTH
MiIIpBaHUN Yy>KHMH BIUTMBaMH HaBITh 0e3 mpsiMoi BoeHHOI arpecii. Tomy aeprkaBa
Ma€ IPOJOBKYBATH 3yCHILJIS JJI MOCUJIEHHS CBO€ET 1H(OpMaLIIHOT Oe3neKu.

3aKOHO/IaBUO JOLJIBHO BJIOCKOHAJIUTH HOPMATUBHO-TPABOBY 0a3zy 3 NMUTaHb
kibepOesnekn Ta mpoTuali Ae3iHdopmalii, 30KpeMa NUIAXOM IMIIJIEMEHTaIli
HaWKpaluX €BPONEHChKUX MPAKTHK 1 cTaHAapTiB. Ha mpakTUIl peKOMEHAY€eThCs
PO3UIMPUTH TIPOTPAMH MIATOTOBKH (DaxiBIIB 3 KibepOe3neku, miITpuMyBaTH HayKOBI
nocipKeHHsT 'y cdepi 1iHGopMaliifHOT O€3IMeKH, a TaKoXX 1HBECTYBaTH B CyYacHi
TEXHOJIOT1YHI pIlIEHHs (CUCTEMM BUSBIIEHHA Ta pearyBaHHsS Ha KiOEpIHIUACHTH,
mw1aTGopMu MOHITOPUHTY 1H(GOpPMALIHHOTO MpoCTOpy). BaknuBuM € po3BUTOK
MDKHAPOJHOTO CHIBPOOITHHUIITBA: CHUIbHI HaBYaHHs, 1H(QOpMamiiHuii 0oOMIH 1
KoopauHaiist 3ycuib 13 maptHepamu (HATO, €C) migBumarh CIPOMOXKHICTH
VYKpaiHu MPOTUCTOSTH CILJILHUM 3arpo3aMm.

AxmyanvHi npodiemu npasoeoi HayKu ma npasooxopoHHOI OiNbHOCIIE 22 epyons 2025 p.



136

CnucoK BUKOPUCTAHMX JKepeJi:

1. Hosraus O. [I. HamionaneHuii iHpOpMaLIHUI CyBepeHITET — 00’ €KT
iHdopmariinoi Oesnexku. I[Hdopmariiss 1 mpaBo. 2014. Ne 3(12). C. 102-112.
https://doi.org/10.37750/2616-6798.2014.3(12).272574

2. Kamoxna FO. I. HudpoBuit cyBepeHiTeT SK (DAKTOp HAIIOHAIBHOI
oesnekn €C ta Ykpainu. Hamionanshi iHTepecu Ykpainu. 2025. Ne 6(11). C. 1094-
1106. https://doi.org/10.52058/3041-1793-2025-6(11)

3. [TerpoBcrkuii C. C. MikXHapOAHO-IPABOBI MEXaHI3MHU 3a0e3MeUeHHS
kiOepcyBepeHiTeTy: BUKIMKHN Ta nepcrektuBu. [IpaBo.UA. 2024. Ne 2. C. 321-328.
https://doi.org/10.32782/LAW.UA.2024.2.49

4. [Ipo pimenns Panu HamioHanbHOI Oe3neku 1 000poHu Ykpainu Big 15
#x0BTHS 2021 poky «IIpo Crparerito iHpopMamiitHOi 6e3neku»: Yka3 Ilpe3unenra
Ykpainu BiJ 28 TPY/I. 2021 p. No 685/2021. URL:
https://zakon.rada.gov.ua/laws/show/685/2021

Axkio’ok F0.A., 3100yBay Kadenpu KOHCTUTYIIIHOTO Ta aIMIHICTPATUBHOTO
mpaBa 3arnopizbKoro HaIllOHAIBHOTO YHIBEPCUTETY

AJIMIHICTPATUBHO-IIPABOBI 3ACAJIU ®OPMYBAHHS TA
PEAJIIBAIII JTEP2KABHOI NOJIITUKU YKPATHU Y COEPI IU®POBOI
TPAHC®OPMAIIII TA 3AXUCTY IHOOPMAIII

Ha cyuacnomy ertani MinictepcTtBo 1udpoBoi TpaHchopmamii Ykpainu
BHCTYTA€ TOJOBHUM OPTaHOM y CHCTEMI IIEHTPAJIbHUX OpraHiB BUKOHABYOi BIAJIH,
mo 3abe3nedyye (GopMyBaHHS Ta peanizaililo JIepKaBHOI MOJITUKKH Yy cdepax
uudposizaiii, 1UPPOBOro Ppo3BUTKY, HUPPOBOI EKOHOMIKH, E€JIEKTPOHHOIO
YpsITyBaHHS Ta €JIEKTPOHHOI JEMOKpaTii, pO3BUTKY 1H(POPMAIIMHOTO CYCIUILCTBA i
iHdbopmaTH3allii, a TaKOXK Yy CYMDKHUX HamlpsiMax, TOB’S3aHUX 13 BIIKPUTUMU
JAHUMU, EJECKTPOHHUMH JOBIPUUMH TOCIyTaMH, EJIEKTPOHHOIO 1IeHTU]IKAIIIEIO,
PO3BUTKOM TEJIEKOMYHIKAIIiHOT 1HGPACTPYKTypH, eleKTpoHHOi komepiii Ta IT-
iHayCcTpii [1].

Takum uymHOM, came MinictepcTBO 1HPpoBOi Tpanchopmarli YkpaiHu
(aKTMYHO  BHUCTYIA€  KIIOYOBUM  IHCTUTYLUIMHUM  ApaiilBEpOM  PO3BUTKY
iH(dopmaniiiHoi chepu nepxkaBu. CrpaTeriuni uui AisuibHOCTI Minmmdpu no 2027
POKY, ONPUJIIOIHEH] Ha Horo odiliitHoMy BeOcaiiTi, mependadaroThb, 30KpeMa, TOBHY
JOCTYIHICTh MYyOJIYHUX TOCIYT JJIsi TpoMajsH 1 Oi3Hecy B OHJalH-(popmarti,
PO3IIMPEHHS TOKPUTTS MIBUAKICHUM 1HTEPHETOM O1JIBIIOCTI HACEJICHHSI Ta COIiaIbHO
3HAYYIIUX O0’€KTIB, PO3BUTOK IU(PPOBUX HABUYOK HACEJICHHS, a TaKOXX 3POCTAHHS
yacTku [T-cexTopy y BaloBOMY BHYTPIIIHBOMY MPOIYKTI YKpainu [2].

Crparerist IMppOBOTO PO3BUTKY 1HHOBALIIMHOT AISIIBHOCTI YKpaiHU HA MEpiof
1o 2030 poky, cxBasneHa Kabinerom MiHicTpiB YkpaiHu pa3om i3 3aTBEpIKEHHSAM
OTepaliiHoOro IIaHy 3axofiB 3 1 peamizarii Ha 2025-2027 poku, HAIEKHUTH 0
CTpaTeriuHuX JOKyMEHTIB JEp)KaBHOI TMOJITUKA Ta BU3HAYA€ JIOBIOCTPOKOBI
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opienTHpu nudpoBoi TpaHchopmallii iHHOBaLIWHOT chepu. 3a3HaAUEHUN TOKYMEHT
CrpsiIMOBaHUN Ha (OPMYBaHHS IUIICHOTO OadeHHS poyi HUGPOBUX TEXHOJOTIH Y
3a0€3IeUeHH] IHHOBAIITHOTO PO3BUTKY €KOHOMIKH Ta CYCHiJIbCTBA.

Mertoto Ctpaterii € CTBOPEHHsI CHPUATIMBUX OpPraHi3alliiHUX, MPABOBUX Ta
TEXHOJIOTIYHUX YMOB IS PO3BUTKY I1HHOBAIIWHOI JISJIBHOCTI 3 BHKOPHUCTAaHHSIM
M(ppoBHUX PillIeHb, a TAKOX IMIABUIIEHHS KOHKYPEHTOCIPOMOXKHOCTI HAIllOHAIBHOL
€KOHOMIKHU Ta 1HTerpariss YKpaiHu 10 €BPONEHCHKOTro 1 II00aJIbHOI0 1HHOBAIIHHOTO
npocTopy. Y bOMY KOHTEKCTI UG POBi3allis pO3IIISIIA€ThCA HE K JOMOMDKHUM, a SIK
0a30BHi1 IHCTPYMEHT PO3BUTKY 1HHOBAIIHOT €KOCHUCTEMH.

Crpareriss BU3Haya€ HU3KY KIIOYOBHX 3aBlaHb, CEpell SKHUX: PO3BUTOK
uru(ppoBoi 1HPPACTPYKTYpU I1HHOBALINHOI [ISJIBHOCTI; YHIPOBAIKEHHA LU(POBUX
miaThopM 1 EJIEKTPOHHUX CEpBICIB MIATPUMKH 1HHOBALIi; CTUMYJIIOBAHHA
BUKOPUCTAaHHA Cy4YacHUX NHU(PPOBUX TEXHOJNOTIH, 30KpeMa BEIHKUX JaHUX,
IITYYHOTO 1HTEJIEKTY Ta XMapHUX OOYHMCIEeHb, UU(pOBI3alisl B3aeEMOAIl MIiX
opraHamu myOJi4HOI BJIaJ¥, HAYKOBUMH YCTaHOBaMHU Ta Cy0’€KTaMU 1HHOBAIIHHOTO
MIIIPUEMHUIITBA; 3a0€3MEUEHHST HAJIeKHOTO PIBHSA 3aXHCTy 1HQOpMalii, JaHUX 1
pe3yJIbTaTiB IHHOBAIIIMHOI JISJTBHOCTI.

Omnepariitnuii wiad 3axoiB Ha 2025-2027 poku KOHKPETH3YE TMOJIOKECHHS
Crparerii 0UIIXOM BU3HAYEHHs NEpPEIiKy NPaKTUUYHUX 3aXO[IB, CTPOKIB IX
BUKOHAHHS, BIAMOBIIAJILHUX CY0’€KTIB Ta OYIKYBAaHHMX pPE3yJIbTaTiB. TakKUM YHUHOM,
Crpareris HaO0yBa€e MPUKIAIHOIO XapakTepy Ta TpaHCHOPMYEThCS 3 MPOTPAMHOIO
JOKYMEHTA Yy JIEBUM IHCTPYMEHT ITyOJIIYHOTO YIpaBiiHHA [3].

B agmiHicTpaTuBHO-ipaBoBOMYy acnekTi Crpateriss LU(POBOTO PO3BUTKY
IHHOBALIHOI AISUIBHOCTI YKpaiHU 3aKpIIUIIOE€ MPIOPUTETH JEP>KABHOI MONITHKU Y
BIMOBIJIHIA c(epl, BU3HAYAE HAMPSMU AISIBHOCTI OpraHiB BHUKOHABYOi BJIAAU Ta
CTBOPDIOE HOPMATHBHE TMIATPYHTS [UIS TOMAJBIIOTO PO3BUTKY ITiI3aKOHHOTO
perymoBaHHs. BogHouac BOHa iHTErpye THUTaHHS LU(POBOTO PO3BUTKY 3
npoOsiemaTukoo iHGopmarliitHoi Oe3neku Ta 3axucty 1H(opmarlli, mo HaOyBae
0COOJIMBOT aKTyaJIbHOCTI B yMOBaxX U(PpoBi3allii Ta 3poCTaHHs Kibep3arpos.

Otxe, 3a3HaueHa CrpaTeris BHUCTyNa€ BAXKJIMBUM €JIEMEHTOM CYy4acHOl
JIEp’)KaBHOI TMOMITUKA YKpaiHW, TMOEAHYIOUM 1HHOBAIIMHUN PO3BUTOK, ITU(GPOBY
TpaHchopmarlito  Ta  aAMIHICTPAaTUBHO-TIPABOBE  3a0€3MEUCHHsS  peaizarii
JIOBTOCTPOKOBHUX CTPATETIUHUX ITIICH.

[IpoBenenuii  aHami3 Jae MIACTaBM  CTBEpKyBaTu, 110 1udpoBa
TpaHcopmallisi Ha Cy4acCHOMY €Tami PO3BUTKY YKpaiHu HaOyja cTatycy OAHOTO 3
KJIFOUOBHUX HAINpSMIB JEP>KaBHOI TOJIITUKH, peai3alisi sSKOro Ma€ BHUPa3HUU
aJMIHICTPaTUBHO-NPABOBUI xapakTep. PopMyBaHHS Ta BIPOBAIXKEHHS BIAMOBIIHUX
CTpAaTEeTIYHUX OPIEHTUPIB 3AIMCHIOETHCS B yMOBaxX aKTHBHOI LMQpoBi3alii
CYCHUIBHUX BIJHOCHH, 3pOCTaHHS poii iHQopMalii SK CTPaTEridyHoOro pecypcy Ta
MTOCUJICHHS 3arpo3 iHdopMalliiHii 6e3merti.

BusHnauanpHy posib y cuctemi CyO’€KTiB MyOJIIYHOTO YIpaBMiHHS Yy cdepi
upoBOro po3BUTKY Binirpae MiHicTepcTBO mU@PpPoBoi TpaHcopmalii Ykpainu,
ke noennye (yHKIii (popMyBaHHS Ta peamizamii Jep:KaBHOI MOJITHKU y cdepax
1ugpoBizallii, eIeKTPOHHOTO YPSAYBaHHSA, PO3BUTKY 1H(QOPMAIIIHOTO CyCHUILCTBA
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Ta CyMDKHUX HampsimiB. Came uepe3 MISIBHICTH LIBOTO OpraHy 3abe3meuyeTbes
IHCTUTYLIIMHA IIJIICHICT, 1 TOCIHIJIOBHICTE LHUGPPOBUX pedopM, a TakKok IX
y3rOJKEHICTh 13 3arajJilbHUMHM 3aBJAHHSIMHU  COI[1aIbHO-€KOHOMIYHOTO PO3BHUTKY
JIEpKaBH.

Crpareris nu¢ppoBOro po3BUTKY 1HHOBALIMHOI JISTILHOCTI YKpaiHU HA MEpioj
10 2030 poky BHCTYyIa€ BaXKJIMBUM MPOTPAMHO-IIILOBUM JJOKYMEHTOM, 110 BU3HAYAE
JIOBIOCTPOKOB1 TIpiopuTeTH I1M(poBoi TpaHcdopmarlii 1HHOBaIiHOI chepu Ta
CTBOPIOE HOPMATHBHI MEpPEIyMOBH Uil ii peamnizaiii. 3akpiluieHHs B HIA 3aBllaHb
II0JI0 PO3BUTKY IUGPPOBOT 1HGPACTPYKTYPH, YIPOBATKEHHS UPPOBUX MIIATHOPM 1
CEpBICiB, a TAKOX 3a0€3MEUCHHS HAJIESKHOTO PIBHS 3aXUCTY 1H(POPMAIIT CBIAYATH MTPO
IHTErpOBaHUMA MIAX1 A0 TOE€JHAHHSA 1HHOBAUIMHOIO PO3BUTKY W 1H(OpMaLIiHOT
Oe3IeKH.

VY migcyMKy ciij 3a3Ha4MTH, [0 aJAMIHICTPATHUBHO-IIPABOBE 3a0€3MEUCHHS
Jep’KaBHOI TOJITUKH y cdepl mudpoBoi TpaHchopmanli Ta 3axucTy 1H(popmaii
noTpelye MOAANbIIOT CUCTEMATU3allli Ta y3TOJDKEHHS CTPAaTeTIyHUX 1 MiJI3aKOHHUX
akTiB. BomHouac peanizaiiisg nonoxenb CtpaTerii 32 yMOBU JOTPUMAHHS TPUHIIUIIB
3aKOHHOCTI, MPOIMOPIINHOCTI Ta €PEKTUBHOCTI 3/1aTHA CTaTH BAXKJIMBUM YUHHUKOM
3MiITHEHHS 1HGOpMaIIiitHOT Oe3MeKH, MiBUILEHHS SKOCTI MyOIIYHOTO YIPABIIHHS Ta
iHTerpari Ykpainu 10 €BpOonerchbKoro muppoBOro MpocTopy.
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HO3ACYAOBI MEXAHI3MHA BPEI'YJIIFOBAHHSA ITYBJITYHO-
INPABOBHUX CIIOPIB: CYHACHA JOKTPHUHA I ITPAKTUKA

JlocynoBe BperyirOBaHHS aJMIHICTPATUBHO-NPABOBUX CIOPIB HEOOXIIHO
BU3HAYATH KpIi3b MPU3MY HOHATTS aJMIHICTpPATUBHA NpOLEAypa, sika € MyOJiyHO-
MPABOBHM SIBUIIEM, 1110 BUSBIAETHCS CHUCTEMOIO JIOTIYHO MOOYAOBAHUX il II0J0
MOJIOJIaHHS KOH(JIKTY, 3MEHIICHHS HETaTUBHUX HACHIAKIB CIOpY MIX #Oro
CTOPOHAMH B HaWOUIbII ONEpPaTHMBHUM 1 MNPUHHATHUN JUIsi CTOpIH CMOCi0, IO
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3MIIACHIOETHCS 3alliKaBJICHUMHU Y BUPIIICHHI KOHDIIKTY Cy0’€KTaMH Ta 3aBEPIIy€EThCS
yXBaJICHHSAM 1HAWBIIyaJbHOTO PIIIIEHHS BHACIIOK BUMHEHHS TakuXx i [1].

JlocynoBe BperyslOBaHHS aJMIHICTPAaTUBHO-TIPABOBUX CIOPIB MOIIUBUM €
BU3HAYUTH SK BUIbHMHM, KOH(IIESHIIMHUN 1 O€30IJIaTHUM TIpoliec, 1o Iepeadavae
JIOMOBJICHICTh CTOPIH aJMIHICTPATUBHOTO KOH(JIIKTY 3a JIOIIOMOI'OI0 IOCepeIHUKa
(mMemiatopa). Bkazanumii mporiec CnpsMOBaHMN Ha JOCSTHEHHS KOMIIPOMICY MiX
CTOpOHAMHU Ta YKIAJaHHA VYIrOAu, SKa 3aKpIiIUIIOE pe3yJbTaTH JOCYA0BOIO
BPETYJIIOBaHHS MyOJiYHO-IPAaBOBOTO cropy. BueHa 3ayBakye, 10 IIe HE JIMIIE
BAXJMBA IOPUIMYHA HOBallig, aje W I1HAUKATOpP PIBHSA MPAaBOBOi KYJIbTYpH B
CYCILIBCTBI. BBeZIeHHS TakOro MexaHi3My JacThb 3MOTY TPOMaJsiHaM 3aXUIATH CBOI
3aKOHHI TpaBa Ta 1HTEPECH uepe3 aJbTepHATUBHUH, MPOTE 3aKOHHUN METOJ, IO €
BaYXJIMBUM KPOKOM Yy HAIpsiMi BCTAHOBJICHHSI BEpXOBEHCTBA MTpaBa Ta JeMOKpaTU3allii
YKpaiHCHKOr'0 CYCIUIBCTBA [2].

OnHoBIeHa aIMiHICTPAaTHBHO-IIPABOBA JOKTPHUHA BU3HAUYAE TI03aCYA0BI CIIOCOOU
BPETYJIIOBaHHS aJIMIHICTPATUBHO-IIPABOBUX CIIOPIB SIK JI€BHI CIOCIO 3aXUCTy IMpaB
Ta IHTEPECIB TPOMAJISH 1 IOpUANIHUX 0cib [3].

Takox C. C. Bunyra BpoBaKye B IOpUIMYHY HAYKY MOHSTTS «aJIbTEPHATHUBHI
cnocobu (mpouenypu) BHUPILIEHHS aIMIHICTPATUBHO-NIPABOBHUX CIIOPIBY», SIKI
BH3HAUA€ SIK KOMIUIEKC MPOILEAyp, Kl MalOTh Ha METI y3rOJUTH MO3MILII CTOPIH 1
BUpIIIEHHST KOHGIIKTY B To3acyaoBuii croci6. HaykoBens BBaxkae, IO JIOCY/IOBE
BpPEryJIOBaHHS  aJMIHICTPAaTUBHUX  CHOpPIB Mae OyTH  CaMOCTIMHOIO  Ta
BIJIOKPEMJIEHOIO NPOLEAYpPOI0, fAKa HE 3alIeXUTh Bl  aJMIHICTPATUBHOIO
cynounnctBa. C. C. binmyra mporeaypy I0CYyAOBOTO BperyJtOBaHHS MyOJi4yHO-
MPaBOBUX CIIOPIB BU3HAYAE SIK MPOLIEYPY, dKa 0a3yeTbca HA OCHOBI MeJiallii, mpoTe
MPOBOJUTHCA OPILUIHHO 0CO00K0 — MPEACTABHUKOM CYJIOBOI T'JIKK Biaau [4, c. 15—
16].

H. O. BacuibueHko, Ha BIIMIHY BiJ MIAXOMIB, Y SIKUX BHUKOPHUCTOBYETHCS
TEPMIH «IPUCYAOBA MeEJIallish», 3aCTOCOBYE TOHSTTS «I03aCyJOBE BUPIIICHHS
CIIOPiB», PO3TIIAJAI0YM HOTO SK OJMH 13 aJbTePHATHUBHUX CIOCOOIB IOJOJAHHS
koHpIIKTIB [5, c. 128].

VY cyyacHUX MiApYYHHKAX 3 aJAMIHICTPATHBHOTO TpaBa MEIiallisl TPAKTyEThCs
SK OJIVH 13 IHCTPYMEHTIB 3aXUCTy TIpaB 0coOu y cdepi myOaiyHOro aaAMiHICTPpYBaHHS.
BoHa po3rnsnaerscs mopsia i3 TaKUMU 3aC00aMHU, K aJMIHICTPAaTHBHE OCKap>KECHHS,
MPUTATHEHHS  MOCAJOBUX 0OcCIi0 myOJiuyHOiI  aAMIHICTpamlii [0  CHeliaibHOI
JTUCHUIUTIHAPHOI  BIJIMOBIIAJIBHOCTI, BIJIIIKOYBAHHSI  IIKOJH, 3aMoA1sTHOT
MPOTUIIPABHUMH JIISIMU YU O€3ISJIbHICTIO, @ TAKOXK caMo3axucT [6, c. 319-320].

A. T'. bopTHiKOBa, Yy CBOIO Yepry, ONepye MOHITTIM «aJbTEPHATHUBHI CIOCOOU
BUPILIEHHS MyOJIIYHO-TIPABOBUX CIIOPIB», 10 SIKUX BIJIHOCUTH, 30KpeMa, MeJlallilo,
10 MOJKE 3IMCHIOBATUCS SIK y JOCYJOBOMY, TaK 1 B I03acy1oBoMy ¢dopmari 3a
y4yacTio mpodeciiiHoro mocepeaHuka abo Oe3rnocepeHb0 CaMHUMH CTOPOHAMH
KoHOIIKTY [7, ¢. 13].

C. O. KopiHHu#l He BUKOPUCTOBYE O€3MOCEPETHBO TEPMIH «aJbTEPHATUBHE
BUPIIICHHA CHOpPIB», OJHAK 3acTOCOBYe€ OJM3bKI 3a 3MICTOM TIOHATTA —
«anpTepHAaTUBHI (MI03acCy/I0OBl1) METOAU BHUPIIICHHA CIOPIB» Ta «ajJbTepHATUBHI
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CrIocoOU BperyaroBaHHs CropiB». Jlo HUX BiH BITHOCUTH MEIAIIiIO, SIKY PO3TJIAIAE SIK
OKpeMy CTaJil0 aJMIHICTPAaTUBHOTO IpOIleCcy, IO IMepeAye MHoro Movarky Ta
CIOpsIMOBaHAa Ha JIOCATHEHHS KOMIIPOMICY MIDXK CTOPOHaMH 13 JOTPUMaHHSIM
IPUHIIMITB TPUMUPHUX Tporueayp [8, c. 12].

B. B. Tunpuyuk Takox BUKOPUCTOBYE HHU3KY CIOPIAHEHUX TEPMIiHIB, 30KpemMa
«aJIbTEPHATUBHI 3aCO0M BUPIIIEHHS CIOPIB y chepi MyOTIdHO-TIPABOBUX BITHOCHHY,
«aJIbTEpHATUBHI (opMH (CIIOCOOM) 3aXMCTYy», aKICHTYIOUM yBary Ha Memiamii sk
(haKkyJIbTaTUBHOMY €JEMEHTI MiATOTOBYOTO IPOBAKEHHS B aJAMIHICTPATUBHOMY
CyIOYHMHCTBI [9, c. 246].

Oxpim menianii, O. B. My3a 10 anbTepHaTUBHUX CIOCOOIB BUPIIICHHS CIIOPY
BIJIHOCUTH iX JOCYJOBE BpPETYJIIOBAHHS 3a Y4YacTIO CY/AJl, MIJKPECIIOYH HOro
BIZIMIHHICTH B1Jl Mefiailii. 30KkpeMa, MeAialis 31MCHIOEThCS 3a Y4acTIO HE3AJIEKHOTO
MOCEPE/IHAKA 11032 MEXaMHu CYJOBOr0 IMpPOILECY, X04a OKpemi il acleKTH MOXKYTb
pEerIaMEeHTYBaTUCSl TMPOLIECyaIbHUM  3aKOHOJABCTBOM — HAMNpPUKIAZA, CTaTycC
MeziaTopa Yd NOPsiI0K BUKOHAHHS JOCATHYTUX TOMOBJIEHOCTEH [8].

A.C. TamomyeHKO 10 anbTEPHATUBHUX CIOPIB BPETYJIOBAHHS CIOpPIB
B1JIHOCUTB TaKOX 1 aJIMIHICTpaTUBHE OCKap>KEeHHS cripaBu [9].

BxuBaHUM € TMOHATTA «aJbTEPHATUBHI METOJM MPUMUPEHHS Yy BUPIIICHHI
IOPUIMYHUX CIIOPIB B aAMIHICTPATUBHOMY CYJOUYMHCTBI», [0 BU3HAYAETHCS SIK
IpoLEeC NPUIMHEHHS CHOpY LUISIXOM JOCATHEHHS B3a€MOINPUHHATHOI  abo
B3a€MOBHT1JIHOI JJOMOBJIEHOCTI M’ CTOpOHaMHU. Taka JIOMOBJICHICTh (JOPMYETHCS Ha
OCHOBI1 JOOPOBUIHHOTO BOJIEBUSIBJIEHHS YYACHUKIB 1 BIANOBIIHO 10 MPABUJI, K1 BOHU
BH3HAYAIOTh CAMOCTIMHO a00 MOTOIKYIOTh M1k c00010. JloCaiTHuULIS MiAKPECIIOE, 110
3aCTOCYBaHHS QJIbTEPHATUBHUX MEXAaHI3MIB Yy MISUIBHOCTI aJIMIHICTPATUBHUX CY[IIB
MOXXJIMBE 3a YMOBH, IO CTOPOHH, KEPYIOYHCh MPUHIIMIIOM JHUCIIO3UTHUBHOCTI,
MparHyTh BPETryJIIOBaTH KOH(IIIKT 1032 MeXaMu CyJ10Boro po3risaay [10, c. 225].

OTxe, MO3acyJOBI MEXaHI3MHU BpEryJIOBaHHS MyOJIYHO-MPABOBUX CIOPIB
CTAaHOBJISITh BAXKIMBHUM 1 TEPCHEKTUBHUM HaIpsSM PO3BUTKY aJMIHICTPAaTUBHO-
NPaBOBOi JOKTPUHHU Ta MPAKTUKHU. IX CyTHICTb mojsrae y 3abe3leyeHHi MOKIUBOCTI
BUpIIIEHHS! KOHQIIIKTIB Y cdepi myOaigyHOro ynpapiiHHS 0€3 3BEpHEHHS JI0 Cyly a0bo
70 TIOYaTKy CYJOBOTO PO3TIISAAY, IO CIPHUSE OMEPaTUBHOCTI, €KOHOMIYHOCTI Ta
THYYKOCTI 3aXMCTY IMpaB 1 3aKOHHUX 1HTEPECIB YUaCHUKIB MPAaBOBITHOCHH.

AHani3 HayKOBUX IMIJIXOMIB CBIAYMTH MPO BIJACYTHICTh €JHOCTI y BU3HAUYCHHI
MOHATIMHOTO arapary, 30KpemMa MI[0J0 CIIBBIAHOIICHHS KaTeropid «I0Cy/I0Be
BPETYJIOBAaHHS»,  «I03aCy/IOBE  BHPINICHHSI» Ta  «aJbTEpPHATHBHI  CHOCOOU
BpETYJIFOBaHHS cropiBy. BoaHouac OUIBIIICT JOCIHIIHUKIB CXOJATHCS HA TOMY, IO
Takl MEXaHI3MHM CHpPSMOBaHI Ha JOCSITHEHHS KOMIIPOMICY MIiX CTOPOHAMH Ta
MIHIMi3a1ii0 KOHQIIKTY HUIIXOM Y3TOXKEHHS X MPaBOBUX MO3UIIIH.

OTxe, KIIIOYOBUMHU (POpMaMH M03aCyA0BOI0 BPETYIIOBAHHS aAMiHICTPaTUBHO-
MPaBOBUX CIIOPIB € Meiallis, aAMiHICTPAaTUBHE OCKapKEHHS, BPETYJIIOBaHHS CIOPY
3a y4acTIO Cy[[l, a TaKOX 1HII anbTepHATHBHI Mpoueaypu npumupeHHs. Koxna 3
nux (opM Mae BIACHY MPaBOBY MPHUPOAY, OAHAK YyCl BOHM 00 €IHaHI CHUIBHOIO
MeTOI0 — 3abe3meueHHs e()EeKTHBHOIO, CIPABEAJIUBOTO Ta B3a€MONPUHHSATHOTO
BUPIIIEHHS CIIOPY.
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TakuM ymHOM, TM03acCy/lOBE BpETYIIOBAaHHS MyOJIIYHO-TIPABOBUX CIOPIB
BUCTYIIA€ HE JIUIIE aIbTEPHATUBOIO CYJIOBOMY 3aXMCTy, @ U BaXXJIMBUM €JIEMEHTOM
CydacHOi cucTteMu 3a0e3nedeHHs mnpaB JoauHu. [loganpiivii PO3BUTOK ILBOTO
IHCTUTYTY T0oTpeOye yHi(ikalii TEepMIHOJIOTII, YJIOCKOHAJICHHS HOPMAaTHUBHOIO
peryioBaHHs Ta (OpMyBaHHS CTaJoi MPAKTUKU 3aCTOCYBaHHSA BIIMOBIIHUX
poLesyp.
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